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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr N Hathaway

	Scheme
	Police Injury Benefit Scheme

	Respondent(s) 
	Metropolitan Police Authority (MPA)


Subject

Mr Hathaway has complained that he has been ordered to pay the full costs (amounting to £7,130) of his appeal against the decision not to award him an injury benefit.
The Pensions Ombudsman's determination and short reasons

The complaint should be upheld against the Metropolitan Police Authority because they have failed to exercise their discretion under the Police Injury Benefit Regulations.
DETAILED DETERMINATION

Material Facts

1. Mr Hathaway retired from the Metropolitan Police in March 2009. He subsequently applied for an injury benefit.

2. In January 2010, the Selected Medical Practitioner (SMP) signed a certificate indicating that, in his opinion, Mr Hathaway was not permanently disabled from performing the ordinary duties of a police officer by reason of his condition (tinnitus). 
3. Regulation 7(4) of the Police (Injury Benefit) Regulations 2007 defines disablement as,

“ inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a member of the force”
4. Mr Hathaway appealed against this decision under Regulation 31 of the Police (Injury Benefit) Regulations 2006, which states,

“(1)
Where a person is dissatisfied with the decision of the selected medical practitioner as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision. 

(2)
In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide. 

(3)
The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”
5. The Police Federation, who were representing Mr Hathaway, obtained a report from a consultant otolaryngologist, Mr O’Connor. He reported,

“[Mr Hathaway’s] main problem has always been the left sided tinnitus ... His occupation in the personal protection force was particularly stressful and during episodes of stress and episodes of working under pressure his tinnitus became very much more evident to him. Since [he] has retired from the Police Force he still has the tinnitus but it is not of any significant problem to him.

...

In conclusion this gentleman’s tinnitus is completely manageable but clearly was not compatible with his employment in the highly stressed atmosphere of the personal protection force of the Metropolitan Police. I think if he had continued his work then the tinnitus could have been a cause of significant psychiatric illness.”

6. In a subsequent report, Mr O’Connor said,

“... I would reiterate that Mr Hathaway’s tinnitus which was generally manageable but became intolerable in stressful situations that were particularly associated with his specific role in the Police Force. There is no specific treatment for tinnitus the reasonable management for this tinnitus would be avoidance of those situations. I do not consider any other psychological or medical therapy is indicated.” 

7. The Police Medical Appeal Board (PMAB) met on 5 August 2010. The PMAB determined that Mr Hathaway was not permanently disabled. In its report, dated 17 August 2010, the PMAB said that it was considering awarding costs against Mr Hathaway. In a subsequent report, dated 7 October 2010, the PMAB awarded the full costs of the appeal against Mr Hathaway on the grounds that his appeal was frivolous.

8. Paragraph 8 of Schedule 6 of the Police (Injury Benefit) Regulations provides,

“(1)
Save as provided in this paragraph, the expenses of each party to the appeal shall be borne by that party. 

...

(5)
Where the board of medical referees decides in favour of the police authority and reports that in its opinion the appeal was frivolous or vexatious, the authority may, subject to sub-paragraph (6), require the appellant to pay towards the cost of the appeal such sum not exceeding the board of medical referees' total fees and allowances as the authority thinks fit.

(6)
If the board of medical referees, after taking account of any representations from either party, decides there are exceptional reasons why the appellant should not pay towards the cost of the appeal, it shall state that this is the case and the police authority shall not require the payment of any such costs. 


...”

9. In their report, the PMAB said:

· Mr Hathaway had been suffering from tinnitus since at least 1996 and had been capable, not only of the ordinary duties of a police officer, but also of holding down a specialist role.

· Apart from difficulties he had experienced on an Arabic course, Mr Hathaway had not produced any evidence that his performance at work had been inadequate or subject to complaint.

· He had not had any significant absences from work.

· The medical evidence had focused on Mr Hathaway’s ability to carry out the specialist role, but had also stated that tinnitus was generally manageable.

· The fact that Mr Hathaway was not represented was not relevant. They described Mr Hathaway’s submission on this point as disingenuous. They quoted the Home Office guidelines as saying that representation should not be needed and said that an appellant was not prevented from seeking legal advice. They said that Mr Hathaway’s current legal advisers knew this and that they were often responsible for drafting an appellant’s submission*.

· Mr Hathaway was an Inspector and, as such, could be expected to be diligent in preparing his appeal and seeking legal advice.

· A diligent appellant would have recognised that an appeal based on a specialist role would be unlikely to succeed.

· Mr Hathaway should have been perfectly capable of assessing the Police Pension Regulations and the Home Office guidelines, which were freely available on the internet. In any event, his Police Federation representative would have such knowledge.

· Mr Hathaway appeared to be appealing because he could.

· It is not relevant whether Mr Hathaway has a permanent condition because the test is whether his condition permanently disables him from carrying out the ordinary duties of a constable.

· There was ample evidence that Mr Hathaway had sought to self-manage his condition. He had been advised, in 2007, that a referral to a specialist was appropriate, but he had not followed this up. He had been selective in the treatment options he had pursued after research on the internet. He should have known, from his research, that there were a number of simple, readily available treatments he could try. They commented,

“... the Board was singularly unconvinced by the Appellant’s responses in relationship to his research or indeed to the treatment he had followed.

The issue of the Board considering “it premature to determine that he is permanently disabled” does not in the Board’s opinion preclude an appeal being frivolous. It was clear that reasonable treatment options had not been tried and tested and found to have failed and again a simple reference to the Police Pension Regulations would demonstrate that reasonable treatment options should have been tried before a decision on permanency can be made.”
· Mr Hathaway had argued that he had spent his own money returning from Thailand to see the SMP and for the appeal, but he had always intended to retire at age 55 and had had a house built in Thailand. That was his prerogative, but it was not a reason for the Board to recommend that he should not pay towards costs. The same argument applied to the fact that he had to pay for medical treatment in Thailand.

*Mr Hathaway was not represented at the time of the PMAB’s first meeting and retained his solicitors subsequently.

10. The PMAB concluded,

“Taking all of the evidence into account, the Board concluded that Mr Hathaway’s appeal was frivolous and the Board consider that there are no exceptional reasons why he should not meet the appeal board costs in full.”

11. The MPA subsequently wrote to Mr Hathaway’s solicitors that, since the PMAB had found his appeal to be frivolous, they had a duty to claim costs. They said,

“Although the MPA has discretion to reclaim these costs, they are reliant on the guidance submitted by the PMAB and as such has always requested the repayment of the appeal costs in these circumstances as we have a duty to ensure the appropriate application of public monies.”

12. The MPA referred to Regulation 36 of the Police Injury Benefit Regulations, which provides,

“(1)
An appeal shall not lie under regulation 34 or 35 against anything done by a police authority in the exercise of a power conferred by these Regulations which is expressly declared thereby to be a power which they are to exercise in their discretion.

(2)
Subject to regulation 32(1), in any proceedings under regulation 34 or 35 the court or tribunal shall be bound by any final decision of a medical authority within the meaning of regulation 32.”

13. Regulation 34 and 35 relate to further appeals to the Crown Court or a tribunal appointed by the Secretary of State. The MPA said that, where they had exercised their discretion, as in Mr Hathaway’s case, there was no further scope for appeal. They offered to deduct monthly amounts of £297.08 from Mr Hathaway’s pension to clear the costs over a period of two years.

14. In a subsequent letter to Mr Hathaway’s solicitors, the MPA said that they would always request repayment of the appeal costs in such cases because the money comes from public funds. The MPA have confirmed that, where costs are awarded, they would always seek full recovery because it is public money. They were asked to provide any documentary evidence of their consideration of Mr Hathaway’s case and have confirmed that they are unable to.
Mr Hathaway’s Position

15. The key points from Mr Hathaway’s submission are summarised below. These are taken from his submission to the PMAB on the question of costs to which he has referred the Pensions Ombudsman:

· The Police Federation were informed by the PMAB that the test to determine whether an appeal was frivolous was that it was “futile, misconceived, hopeless or academic” and would the appellant or a reasonably diligent appellant have known this.

· It was not disputed that he suffers from tinnitus or that tinnitus was capable, in principle, of amounting to a permanently disabling condition. The SMP did not consider his tinnitus to be a permanently disabling condition, but acknowledged the possibility of a contrary view. The PMAB, itself, implicitly acknowledged the possibility that not all sufferers can cope with the condition by saying that ‘most’ are able to cope.

· Once the possibility that tinnitus may be a disabling condition is accepted, it cannot sensibly be said that it automatically follows that for a person with tinnitus to bring an appeal is futile, misconceived, hopeless or academic.

· His supporting medical evidence indicated that his tinnitus became intolerable in stressful situations. The fact that the PMAB did not consider the ordinary duties of a police officer to be sufficiently stressful did not render his appeal futile, misconceived, hopeless or academic.

· He had not sought to argue his case by reference to his special duties alone or to argue that his attendance at an Arabic course was an ordinary duty; it was referred to as an example. He referred to Home Office guidance on ordinary duties and argued that he was unable to perform a number of those key capabilities when suffering a bad episode of tinnitus. He had argued that his ability to read, write and understand were all affected. The fact that the PMAB took a different view did not render his argument frivolous.

· In considering whether an appeal is frivolous on the basis of a legal argument which is regarded by an experienced PMAB as incorrect, due regard must be given to the context. The Home Office guidance states that the process is not intended to be a legalistic one. He was not represented and his Federation representative argued his case to the best of his abilities.

· Finding that it is ‘premature’ to say that he is permanently disabled, because he has not pursued all available treatment options, is incompatible with finding that his appeal was frivolous. The issue is a matter of medical judgement about the efficacy and timing of treatment. As a matter of general principle, his appeal cannot be regarded as futile, misconceived, hopeless or academic when he had medical evidence indicating that no treatment would overcome his problems.
16. Mr Hathaway also argues that he was not warned in advance that costs would be awarded against him if his appeal was deemed to be frivolous. He says that the only document he received concerning costs referred to the possibility that costs might be awarded against him if he failed to attend. Mr Hathaway acknowledges that he received a copy of the guidance notes produced by the MPA which stated,

“The board’s fees and expenses will normally be paid by the police pension authority except where the board determines that the appeal was frivolous or vexatious.”

17. Mr Hathaway refers to the following paragraph which stated,

“In exceptional circumstances, the Police Pension Authority may ask the board to consider awarding costs. In these cases the appellant will be made aware of the Police Pension Authority’s intentions in advance of the appeal date.”

18. Mr Hathaway says that he was not made aware that MPA intended to ask the PMAB to consider awarding costs. He acknowledges that a letter from the PMAB contained a link to Home Office guidance, but says that he had no reason to consider his appeal frivolous or that there was a risk of costs being awarded against him. Mr Hathaway’s solicitors have asked that, if the MPA are to reconsider his case, he be given some time to make representations.
The MPA’s Response

19. The key points of the MPA’s submission are summarised below:

· In view of the considerable costs involved, the PMAB takes its responsibilities very seriously in determining whether an appeal is either frivolous or vexatious. The three medical consultants who formed the PMAB in Mr Hathaway’s case unanimously concluded that his appeal was frivolous and that he should meet the costs of the appeal.

· Where it is decided that an appeal was frivolous, the MPA have a duty to claim costs because all appeal hearings are paid from public monies.

· The inclusion of the word ‘may’ in Paragraph 8 of Schedule 6 (see above) is significant because it gives the police authority the discretion to reclaim the costs. The MPA will always request repayment of the appeal costs in these circumstances.

· Where the police authority has exercised its discretion, there is no scope for appeal (Regulation 36), including appeal to the Crown Court (Regulation 34).

· It is incorrect to say that Mr Hathaway was not advised that cost could be awarded against him if his appeal was considered frivolous. It is mentioned in the Guidance Notes produced by the MPA Medical Retirement Secretariat, which were sent to Mr Hathaway prior to his appeal. In addition, he was provided with details of a link to the Home Office website which contains similar guidance.

Conclusions

20. Since the PMAB have given their opinion that Mr Hathaway’s appeal was frivolous (an opinion I acknowledge he disagrees with), Paragraph 8(5) of Schedule 6 gives the MPA the discretion to require him to pay such sum towards the costs of his appeal, not to exceed the PMAB fees and allowances, as they think fit.

21. This is a discretion which is exercisable by the MPA. My concern, in this case, is not with the opinion given by the PMAB, but with the exercise of the discretion which flows from it. So far as I can see, the simple facts of the case are that the MPA have failed to exercise their discretion. The exercise of a discretionary power requires the decision maker to:

· take into account all relevant matters and no irrelevant ones;

· ask themselves the correct questions;

· direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules/Regulations;

· not arrive at a perverse decision.

22. A perverse decision is taken to mean a decision which no reasonable decision maker, properly directing itself, could arrive at in the circumstances. There is no evidence that the MPA did any of this in Mr Hathaway’s case. Their statement that they would always seek full recovery from the individual where costs are awarded because it is public money amounts to a fettering of their discretion. It may well be that, upon proper consideration, the MPA determine to exercise discretion to seek payment of a sum equal to the PMAB’s fees and allowances, but without due consideration they cannot be said to have properly exercised their discretion. I uphold Mr Hathaway’s complaint.

23. I also find that the MPA’s failure to give due consideration in Mr Hathaway’s case will have caused him a certain amount of additional stress and inconvenience at a difficult time. I have made directions for this to be recognised by payment of a modest sum.

24. Mr Hathaway has asked for some time in which to put his case to the MPA. This is not unreasonable and I have made allowance for this in my directions.

Directions

25. I direct that, within 28 days of the date of my final decision, the MPA shall properly consider the exercise of their discretion to require Mr Hathaway to pay a sum towards the cost of his appeal and the amount of that sum, taking into account all the appropriate evidence, including any further submission he might wish to make. Within the same time frame, they shall pay him the sum of £150 in recognition of the additional stress and inconvenience their failure to exercise their discretion will have caused him.

TONY KING 

Pensions Ombudsman 

18 March 2013 
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