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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Elaine Henderson

	Scheme
	Local Government Pension Scheme

	Respondents
	Saxon Weald Homes Ltd (Saxon Weald – the employing authority in relation to the Scheme) and

West Sussex County Council (the Council – the administering authority in relation to the Scheme)l


Subject
Mrs Henderson is of the opinion that she has been incorrectly refused at least Tier 2 ill health retirement.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Saxon Weald for failing to give proper consideration to both the original Tier 3 award and the subsequent 18 months review. The complaint is only upheld against the Council to the extent that the Appointed Person did not understand that an opinion on the likely success of treatment options was required to be made. 

DETAILED DETERMINATION

Scheme Regulations
1. Regulation 20 (set out at Appendix 1 to this Determination) of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 is germane to this complaint.
Material Facts

2. Mrs Henderson was a customer service adviser employed by Saxon Weald and a member (from 26 March 2007) of the Scheme.

3. Following absence from work due to chronic back pain and stress/depression Saxon Weald asked their occupational health physician, Dr Phelan, for advice in relation to Mrs Henderson’s current capabilities and future prognosis and for an assessment of whether ill health retirement was appropriate.

4. Dr Phelan said:

“As advised Mrs Henderson has not yet explored all treatment options for her condition. At present I cannot predict the outcome of treatment including her pain management programme at this time. Mrs Henderson’s GP has provided a medical report and Mrs Henderson provided further medical reports at the consultation. I will forward her file for IHR consideration”. 

5. Dr Phelan referred Mrs Henderson’s case to Atos Healthcare (Atos – Saxon Weald’s Medical Advisers). On 22 February 2010 Dr Chapman (an independent registered medical practitioner – IRMP for Atos) certified that Mrs Henderson was not, on the balance of probabilities, permanently incapable of discharging efficiently the duties of her employment. In her report Dr Chapman said:

“I have reviewed the Occupational Health records which include the clinical records of Dr Phelan, who assessed Mrs Henderson on 11th January 2010, a report from Mrs Henderson’s GP and…letters from specialists who have reviewed her. Mrs Henderson remains under active investigation and follow up. The evidence indicates that further treatment is likely to occur in the future that is likely to result in improvement in Mrs Henderson’s symptoms before her 65th birthday.”

6. In March Saxon Weald submitted a further referral to Atos. Under ‘Reason for Referral’ it was stated:

“There is now further medical information available. Saxon Weald would like ATOS to review the case taking this into consideration. In the last few months [Mrs Henderson] has had two spinal scans – 1 February 2010 and 7 March 2010 and met with her consultant [orthopaedic surgeon] Mr Maurice on 22 March 2010. He has confirmed that the MRI results showed 4 worn or missing discs in the lumbar region and 1 in her neck. There is nothing that can be done surgically; the only solution is to manage the pain itself.” 

7. The referral was considered by another IRMP,  Dr Ewen, who certified (on 26 May 2010) that Mrs Henderson met the Tier 3 ill health retirement criteria under Regulation 20:

“As well as considering the previous evidence I have also considered Mrs Henderson’s own submission and the assessment performed by Dr Phelan consultant occupational physician on 13-5-2010.
Mrs Henderson is a 47 year old full time customer services adviser and note that her job is described as deskbound. Whilst I am sure that the employer gives consideration to the requirements of the DSE Regulations to allow breaks from a very sedentary job, I do accept that there is very little scope in such a job for Mrs Henderson to gain postural relief by doing other work in other postures, in order to alleviate her chronic back condition. I note that the GP recorded in December 2009 that she had difficulty with prolonged sitting.

I accept therefore that the nature of the job is particularly disadvantageous to Mrs Henderson and even if she does derive benefit from further referral and treatment through the pain clinic, she is likely to struggle with the very sedentary nature of her job and the additional postural strains it would place on a vulnerable back.

However, as regards other work in the future, it is not unreasonable to advise that a job that provides an ergonomically optimal pattern of tasks (this can be assessed and advised by ergonomists) to fit with the best requirements for her back, is likely to enhance her well-being rather than adversely affect it. There is a long time to age 65. I see no reason not to advise that in her particular case she can derive benefits from treatments, pain management advice and her own experience in coping with and adapting to her conditions of chronic back pain and depression that will enable her within the next 3 years to engage in suitable gainful employment.”  


8. In June 2010 Saxon Weald terminated Mrs Henderson’s employment on the grounds of incapability and she was awarded Tier 3 ill health pension. Saxon Weald’s decision letter failed to notify Mrs Henderson of her right to appeal the Tier 3 award under the Scheme’s two-stage Internal Dispute Resolution (IDR) procedures.

9. Mrs Henderson submitted a completed pension application to the Council and requested that they reassess the Tier 3 award. She said:

· insufficient consideration had been given to the medical evidence submitted;

· she had a permanent condition which affects her ability to work;

· her GP was of the opinion that she currently could not work but was unable to offer an opinion as to whether she was likely to be able to work within the next three years or before age 65;

· surgery was not an option; 

· it had been accepted that she was unable to work and that the benefits from the pain clinic were likely to be limited;

· the decision to award Tier 3 was perverse as there was no evidence that it was likely that she would be able to work again in the next three years;

· her age should not be factor in determining whether she was likely to be able to work again;

· it had been accepted that she could not do a mainly sedentary role and there was no evidence that an ergonomist could suggest what work she could do;

· Atos had not considered the meaning of gainful employment and no account had been taken of the likelihood of an employer ever offering her employment;

· Atos had failed to obtain updated reports from her GP and Mr Maurice and had not assessed the MRI scans of her spine. Their Tier 3 recommendation was based on the unknown and amounted to pure speculation.

10. Mrs Henderson’s submission included a letter from her GP (dated 7 June 2010):

“I can confirm from your GP records that you have been suffering from this bout of chronic low back pain which now also includes the mid back and neck, for approximately 18 months. Prior to this more persistent episode, you have had bouts of low back pain over years. It is also noted that at the age of 19 you had a serious motorbike accident which caused permanent damage to your lumbar spine with 2 wedge fractures. MRI scan confirms degenerative change.

As importantly and I think if not more so, you have had many years of fluctuating intensity of depression and you were under the care of the Community Mental Health Team. You continue on antidepressant medication.

My honest opinion is that you are not fit for work at the moment and that there are some permanent degenerative changes and previous fractures to your spine. Regarding how your symptoms of pain and depressed mood are going to go over the coming years, I think it is extremely difficult to predict. 

You have yet to have any meaningful treatment via the Pain Clinic…Consequently I do not feel I can predict as to whether you are going to be able to find suitable, comfortable employment within your capacity in the next three years or longer, before age 65”.   

11. There then followed communications between the Council and Saxon Weald regarding the IDR process - Saxon Weald were unclear about the process and the Council were unsure if Saxon Weald had completed IDR stage 1. Subsequently IDR stage 1 was bypassed when Mrs Henderson agreed (following communication with the Council) that her submission should proceed straight to IDR stage 2.

12. Her appeal was turned down by the Council’s Appointed Person on the grounds that: 

· the initial decision to refuse ill health retirement and issue a certificate to that effect was based on the evidence available at that time that additional treatment options had yet to be explored;

· following the submission of additional medical evidence (that surgical intervention was not an option and any other treatment was unlikely to enable Mrs Henderson to be capable of efficiently discharging her duties) a tier 3 ill health retirement was recommended as further pain management options remained available;

· whilst Mrs Henderson’s GP was uncertain about the prospect of Mrs Henderson achieving gainful employment the IRMP “was to express a more positive prospect that given that further pain reduction interventions were possible and were being offered on the basis that they would have some positive prognosis but were yet to be taken up”, therefore it was reasonable to conclude that the prospects, given her age, were enough to suggest that she would be able to achieve gainful employment within a period of three years.

· Occupational Health (Atos) appeared to have considered all the relevant evidence and no irrelevant evidence and did not need to seek additional medical evidence such as MRI scans as the permanence of Mrs Henderson’s condition and the absence of any interventions that would resolve the condition were not disputed;

· “Occupational Health is not required to specify what form any such gainful employment might take. Their judgement is a medical one in terms of the prospects of an alleviation of symptoms which inhibit employment. This does not imply that the treatment options are bound to be successful – but rather that [it] is reasonable to conclude that they are likely to be so within three years. The degree of success is speculative but Occupational Health is entitled to suggest that, in the absence of a negative medical prognosis for such treatment options and in the absence of any evidence that they have been tried and have failed it is reasonable to proceed on the basis that they will have some degree of success.”

13. The Tier 3 award was belatedly reassessed (the 18 months review) in June 2012. Another IRMP not previously involved, Dr Simpson, certified that it remained likely that Mrs Henderson would be capable of gainful employment within three years of leaving Saxon Weald (that is by June 2013):

“The evidence is that Mrs Henderson suffers from degenerative spinal disease and bipolar disorder. Due to the effects of these conditions it was accepted in 2010 that she was permanently incapable of work. The GP states that she has continued to experience back and neck pain and that she has recently been referred again to the chronic pain clinic. Mrs Henderson has been under regular review by the Consultant Psychiatrist, Dr Jain. At [a]recent review in February 2012 it was noted that Mrs Henderson’s psychological condition had significantly improved though some variability in symptoms still persisted. It was recorded that she was regularly taking part in activities which demonstrated reasonably good mental and physical functional capacity.

Therefore, given the evidence on improvement and continuing active specialist management of her physical and psychological conditions it is reasonable that with what can be achieved in the control of symptoms that in the period of time under consideration Mrs Henderson will be able to take part in suitable employment with appropriate adjustments as required in view of the medical conditions.”

14. Before giving his opinion Dr Simpson asked Dr Rusk (Mrs Henderson’s GP) for an update on her conditions. Dr Rusk advised:

· the current medication that Mrs Henderson was on for her respective chronic pain and bi-polar disorder;

· with regard to further treatment she would continue to be monitored by the Community Mental Health Team  (in respect of her bi-polar disorder) and in respect of her chronic pain he had referred her back to the Chronic Pain Clinic and therefore awaited the result of the review;

· “With regard to likely prognosis, unfortunately as you will be aware this is very difficult to predict with both the bipolar disorder and also the chronic pain”. 

15. The certification that Dr Simpson completed was contradictory. Under Part B he had the choice of two statements B1 (that Mrs Henderson was still capable of gainful employment within three years of the date of leaving Saxon Weald) or B2 (that Mrs Henderson was not). Dr Simpson ticked B1. Having done so the form directed him to tick either statement B3, B4 or B5. Dr Simpson ticked B3 (that Mrs Henderson was still suffering from the condition that rendered her permanently incapable of discharging her duties of employment and as a result of the condition she had a reduced likelihood of being capable of undertaking any gainful employment before reaching her normal retirement age). Having ticked B3 he was directed to tick B6 or B7 and then complete Part D. Dr Simpson ticked B7 (that Mrs Henderson was not currently capable of undertaking gainful employment) and under Part D confirmed that he was an IRMP and had attached “a copy of my full report”. However, Dr Simpson also completed Part C, ticking statement B8 (that she was unable to continue in her former job and was unlikely to be capable of taking on any paid work in any capacity, otherwise than to an insignificant extent before State Pension Age). Part C only applied if Dr Simpson had selected statement B2 under Part B. 

16. The Council stopped Mrs Henderson’s Tier 3 pension on 9 June 2013. 
Summary of Mrs Henderson’s position  
17. Mrs Henderson says:

· the decision to award her Tier 3 was made without first considering all the available evidence and there was unfair concentration on the number of years to her retirement age; 

· it is accepted that her back condition is permanent and degenerative and that she is currently unable to work; 

· it has not been shown how treatment (pain management) will enable her to undertake gainful employment within three years, or what employment she could do;

· whilst pain management may give her some relief there is no evidence to suggest that it will enable her to undertake gainful employment within three years or ever.

· she was awarded Tier 3 because Saxon Weald and / or the Council are motivated by the cost implication of awarding her a Tier 1 or 2 pension.
Summary of Saxon Weald’s position  
18. Saxon Weald say:

· Mrs Henderson was their first ill health application;

· they followed Regulation 20 and the advice and guidance from the Council’s pensions department and Head of Legal and Democratic Services, acted reasonably and fairly and sought appropriate medical advice regarding Mrs Henderson’s condition;

· in respect of the 18 months review:

“ATOS carried out the assessment and stated Tier 3 was still appropriate.  We made a determination to continue with this, as per their assessment.  We did not write to Kay Henderson to let her know about this - we talked to Kay, as we felt it was more personal. Throughout both reviews we regularly spoke/emailed Kay to keep her updated re: progress.” 
· Nevertheless, they are in the process of considering wholly afresh their June 2010 and 18 months review decisions. 

Conclusions
19. My role in this matter is not to decide Mrs Henderson entitlement to ill health. That is a matter for Saxon Weald to decide in consultation with their medical advisers.

20. My role is to decide whether Saxon Weald have correctly applied the Scheme’s Regulations, asked the right questions, considered all relevant information and reached a decision which is not perverse.   

The February 2010 decision
21. No express opinion was given by Atos on whether treatments were likely (on the balance of probability) to enable Mrs Henderson to return to gainful employment. Saying there are outstanding treatments which are likely to improve her condition does not go far enough. Saxon Weald’s failure to ask / obtain an answer on this from Atos means it would not be possible to say whether Mrs Henderson was or was not permanently incapable of gainful employment.

June 2010 - Tier 3 award
22. This was based on IRMP certification that treatments were likely to enable Mrs Henderson to return to gainful employment within three years of leaving Saxon Weald. 

23. Whilst it does not matter whether gainful employment is available or offered to Mrs Henderson (only that she is capable of gainful employment) Saxon Weald did not  establish with the IRMP the type of work it was likely she would be capable of doing  (based on her skills and capabilities) within three years of leaving the company. 

IDR
24. Saxon Weald were unclear about the IDR procedure and the Council were unsure if Saxon Weald had complete stage 1. The muddle was subsequently cleared when Mrs Henderson (following communications with the Council) agreed for her case to proceed straight to IDR stage 2.  

25. It is not apparent that the Council’s appointed person understood that an opinion on the likely success of treatment options was required to be made. The appointed person said:

“The degree of success is speculative but Occupational Health is entitled 

to suggest that, in the absence of a negative medical prognosis for such treatment options and in the absence of any evidence that they have been tried and have failed it is reasonable to proceed on the basis that they will have some degree of success”.
26. Similarly, “some degree of success” does not go far enough. An opinion on the likely outcome of treatments (that is whether it was likely that they facilitate Mrs Henderson capability for gainful employment within three years of leaving Saxon Weald) was required. 
June 2012 – 18 months review
27. Whilst Saxon Weald say they made a determination to continue with the Tier 3 award following the IRMP’s assessment, it appears the IRMP’s certification was treated as the determination, rather than Saxon Weald carefully considering and then deciding the matter once the certification had been received. Saxon Weald failed to spot that Dr Simpson’s certification was contradictory and therefore relied on an improper certificate.

28. There is no evidence that Dr Simpson requested a progress update on Mrs Henderson’s chronic pain condition from the Pain Management Clinic. Dr Rusk, in his letter of 17 My 2012, did not say or give an opinion, he only said that Mrs Henderson had previously seen the Chronic Pain Clinic and he had recently referred her back there for review, and in respect of further treatment that her bi-polar disorder would continue to be monitored by the Community Mental Health Team and in respect of her chronic pain he awaited the outcome of the review.

29. Whilst it is for the IRMP to decide whether he required further medical evidence, Saxon Weald did not ask the IRMP why he had not obtained a progress update from the Chronic Pain Clinic before certifying that the Tier 3 award remained appropriate. Consequently, they did not know that Dr Simpson had properly considered the matter. 

30. Taking the above into consideration, my view is that Saxon Weald failed to give proper consideration to both the original Tier 3 award and the subsequent 18 months review of it.

31. I note that Saxon Weald are in the process of considering both decisions wholly afresh. Nevertheless to set a clear timetable and bring finality to this dispute I make the direction below.

Directions   
32. I direct that within 28 days of this determination Saxon Weald shall consider wholly afresh their Tier 3 decision made in June 2010, including the matters that I have raised above, after obtaining certification from an IRMP not previously involved in this matter. 

33. If after obtaining requisite certification Saxon Weald decide to award Mrs Henderson Tier 1 or 2 then they should add simple interest at the rate for the time being declared by the reference banks to the instalments of backdated pension and any lump sum payable (both from the due date to the date of payment).

34. If Saxon Weald decide that a Tier 1 or 2 award is not appropriate within a further 21 days they should consider wholly afresh the 18 months review of June 2010, after obtaining certification from another IRMP not previously involved in this matter.

35. If after obtaining requisite certification Saxon Weald decide to award Mrs Henderson Tier 2 then they should add simple interest at the rate for the time being declared by the reference banks to the instalments of backdated pension (from the due date to the date of payment).

36. I also direct that within 10 days of this determination Saxon Weald shall pay Mrs Henderson £250 and the Council £150 for the inevitable distress and inconvenience caused.
Jane Irvine
Deputy Pensions Ombudsman 

4 October 2013

Appendix 
The Local Government Pension Scheme (Benefits, Membership and 

Contributions) Regulations 2007.

As relevant Regulation 20 says:
“(1) 
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-
(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 
(b) that he has a reduced likelihood of  being capable of undertaking  any gainful employment before his normal retirement age,
they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2) 
If the authority determine that there is no reasonable prospect of his  being capable of undertaking  any gainful employment before his normal retirement age, his benefits are increased-
(a) as if the date on which he leaves his employment were his normal retirement age; and
(b) by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3)
If the authority determine that, although he is not capable of undertaking gainful employment within three years of leaving his employment, it is likely that he will be capable of undertaking  any gainful employment before his normal retirement age, his benefits are increased-
(a) as if the date on which he leaves his employment were his normal retirement age; 
and
(b) by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4)
If the authority determine that it is likely that he will be capable of undertaking gainful employment within three years of leaving his employment, or before reaching normal retirement age if earlier, his benefits-
(a) are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and
(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine ("IRMP")  as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of  being capable of undertaking  any gainful employment before reaching his normal retirement age.
…
(7)
(a) Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment.
(b) If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5).

(c) Sub-paragraph (a) does not apply where a person reaches normal retirement age.

(8)
(a) The authority shall discontinue the payment of benefits under paragraph (4) if they consider-

(i) that the person is in gainful employment; or

(ii) in reliance on the certificate obtained under paragraph (7)(b), that he is capable of  undertaking  such employment…”

(b) Subject to sub-paragraph (bb), the authority shall in any event discontinue the payment of benefits under paragraph (4) after they have been in payment to a person for three years.
(bb) Paragraph (b) does not apply where a person reaches the age of 65.
….
(11)
(a) An authority which has made a determination under paragraph (4) in respect of a member may make a subsequent determination under paragraph 
(3) in respect of him.

(aa) A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier.

(b) Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination.”

…

(14)
 In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

"an independent registered medical practitioner ("IRMP") qualified in occupational health medicine" means a practitioner who is registered with the General Medical Council and-

(a) holds a diploma in occupational health medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA state; and for the purposes of this definition, "competent authority" has the meaning given by section 55(1) of the Medical Act 1983; or

(b) is an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA state.”
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