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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr M Haynes

	Scheme
	Teachers' Pension Scheme

	Respondents
	Anglia Ruskin University


Subject
Mr Haynes’ complaints are:

· that he was not properly enrolled in the Scheme, or any pension scheme, despite the fact that pension contributions were deducted from his pay;
· about the quality of the records held by Anglia Ruskin in respect of the enrolment and payment records in relation to his membership of the Scheme;
· that certain bonus payments made to him should be treated as pensionable; and

· that he was eventually, after working for many years, enrolled in the Scheme without any information and that it may not be the correct scheme for his non-teaching role.  
The Pensions Ombudsman’s determination and short reasons
Mr Haynes’ complaints are upheld to the extent that:

· Anglia Ruskin failed to provide Mr Haynes with information about the pension scheme he was eligible to join when he commenced employment with them, tell him when he had been admitted into the Scheme - and he was strictly not eligible to join it; and

· Anglia Ruskin did not tell Teachers’ Pensions that Mr Haynes was to be treated as a contributing member of the Scheme and did not adequately check their records when providing salary information.

However, there is no financial loss to Mr Haynes resulting from these matters.  

Mr Haynes’ complaint that all bonuses should be pensionable cannot be upheld because the regulations state that bonus and overtime payments are not pensionable.  


DETAILED DETERMINATION
Scheme regulations
1. The regulations that apply to the Scheme are the Teachers’ Superannuation (Consolidated) Regulations 1988 (1988 Regulations) and the Teachers’ Superannuation (Amendment) Regulations 1993, which came into force on 1 March 1993, and extracts of the relevant sections are set out in Appendix 1. Also included in Appendix 1 is an extract from the Teachers’ Pensions Regulations 1997. 
2. The regulations that apply to the Local Government Pension Scheme (LGPS) are the Local Government Pension Scheme Regulations 1995 (the 1995 Regulations), which came into force on 2 May 1995, and extracts of the relevant sections are set out in Appendix 2. 

Initial Observations

3. Mr Haynes feels strongly that he has been mistreated by Anglia Ruskin.  He suggests a need to ensure that similar errors will not happen in relation to anyone else, and proposes that Anglia Ruskin should be subject to sanction.

4. My core task is to consider whether there has been maladministration leading to injustice suffered by Mr Haynes.  I am not a regulator.  Whatever has happened in Mr Haynes’ case, there is no evidence of a systemic failure that has affected, or will affect, other people in the same way.

5. The purpose of this determination is to deal proportionately with issues that Mr Haynes has raised at length and in a great deal of detail.  In doing so, I set out below, in summary form, the background to the complaint and what Mr Haynes and Anglia Ruskin have said about it.  Nothing should be read into the particular words chosen in those sections.  Specifically they do not contain my conclusions, nor do they imply what my conclusions will be.  

Material Facts

6. In 1989 the Essex Institute of Higher Education and Cambridgeshire College of Arts & Technology merged to become Anglia Higher Education Corporation. In 1991 it was awarded polytechnic status (Anglia Polytechnic). In 1992 it was granted university status and changed its name from Anglia Polytechnic University (APU) and then to Anglia Ruskin in 2005. 

7. The origins of the complaint date back to 1995 when Mr Haynes was, or ought to have been, included in a pension scheme. The documentary and other evidence concerning his employment and scheme membership has emerged over time.

8. On 1 November 2000 Mr Haynes was sent letters by Anglia Ruskin confirming his previous and current positions with them. One letter showed that from 1 September 1995 until 31 August 1998 his job title was ‘Principal Educational Consultant’, but the words ‘Educational Consultant’ were manually crossed out and replaced by the word ‘Inspector’. The other letter showed that from 1 September 1998 he was to be appointed as ‘Training Director, mPowerNet – Materials and Quality Assurance’. Both letters stated that research and scholarly activity did not form part of his normal duties and referred to an enclosed statement of the other terms and conditions.  

9. On request by my office Anglia Ruskin provided copies of the statements of the terms and conditions that would have been sent with its letters of 1 November 2000. All statements were for full time lecturers and stated that the person was entitled to participate in the Scheme.  

10. The job specification for ‘Principal Inspector’ states that the purpose of the job is: “Inspection of schools and provisions of consultancy services to schools in aspects of curriculum and professional development; lecturing on University accredited training courses.”

11. An internal memo dated 17 December 2003 of the overtime payments made to senior staff of the RDIU shows an amount of £6,072.88 paid to Mr Haynes. A hand-written note on the second page of the memo states: “F15’s received. Being paid overtime via F15”.  

12. From 1 April 2005 Mr Haynes was appointed Head of Enterprise & External Development. Anglia Ruskin wrote to him on 6 May 2005 asking him to confirm acceptance of the appointment by signing and returning a copy of a letter that was enclosed. The letter referred to a statement of other terms and conditions which was enclosed. The terms and conditions, which were for full time lecturers, stated in section 18 that he was entitled to participate in the Scheme.    

13. The job specification for ‘Head of Enterprise and External Development’ includes within the duties and responsibilities “participating in the teaching, research, consultancy and development activities of the Faculty”. 
14. Mr Haynes left the employment of Anglia Ruskin in 2006. He contacted Anglia Ruskin in late April 2011 to find out about his pension entitlement while he was employed by them between 1995 and 2006, as he was then 60 years old. He was informed that his post-2004 records were with Teachers’ Pensions but that previous records were not to hand. When his wife contacted Anglia Ruskin she was informed that his request had gone to the finance department. 

15. On 1 June 2011 Anglia Ruskin emailed Mr Haynes stating that despite spending most of the day looking into the matter, they were no closer to establishing what happened between the date he had started employment and 1999. Anglia Ruskin added that his whole personal file had been printed so that they could look through copies of old contracts to see what could be pieced together as there were some changes to his contract. There also seemed to be some confusion around his membership of the LGPS from his previous job (with Havering) carried over to Essex County Council when he first started with Anglia Ruskin.

16. On 3 June 2011 Anglia Ruskin sent Mr Haynes an email saying:

“… I have looked through the archived Microfiche and found your payslips back to April 1997 and can confirm that you started paying TP contributions in January 1998. Prior to January 1998 you were paying contributions to the Local Government Pension Scheme (LGPS).

I have also contacted LGPS who have informed me that they cannot find your record but have indicated that it may have been archived. I will therefore be writing to them requesting that they look into this as your payslips clearly show that you were paying contributions to them at that time.”

17. On 11 June 2011 Mr Haynes emailed Anglia Ruskin complaining about their poor pension and finance communication.       

18. Eventually as Anglia Ruskin were not able to provide him with the information he wanted, he made a complaint to them about:

their incomplete, inaccurate or missing records between 1995 and 2006;

assertions that he was in the LGPS, transferred to the Scheme or was not entitled to a pension at all;

salary figures sent to Teachers’ Pensions which were markedly different from his P60 figures;

no reply to the formal complaint he had submitted two weeks before;

their confirmation that they had not been supplied with a clear annual statement by Teachers’ Pensions;

the fact that he had been informed by both Teachers’ Pensions and LGPS that Anglia Ruskin had not informed them of his pension contributions; and

the fact that he had managed to find out in a few days, which Anglia Ruskin had failed to do in six weeks, that he was not a member of the LGPS.     

19. As Mr Haynes was unable to resolve his complaint with Anglia Ruskin, initially he addressed his complaint to my office and was referred to the Pensions Advisory Service (TPAS) on 29 June 2011. 

20. In March 2012 TPAS contacted the Department for Education (DfE) by email about Mr Haynes’ pensionable salary. During the exchange of emails the DfE expressed reservations about whether Mr Haynes’ employment with Anglia Ruskin was pensionable under the Scheme. The DfE stated that if it was found that Mr Haynes was not employed as a teacher, then an ‘interfund adjustment’ of contributions would be arranged from the Scheme to LGPS. 

21. Following a further exchange of emails between the DfE and Anglia Ruskin, the DfE stated in an email of 14 March 2012 to TPAS: 

Anglia Ruskin had confirmed that Mr Haynes was definitely employed in an academic capacity with lecturing duties.

It did not intend to pursue the matter any further and had asked Anglia Ruskin for something in writing to seal things. 

The issue was between Mr Haynes and Anglia Ruskin, and if he proved that Anglia Ruskin was wrong then the consequence is that he would void his membership of the Scheme and Anglia Ruskin would be obliged to arrange for his membership of LGPS to be updated.

It was not happy that honoraria payments had been treated by Anglia Ruskin as pensionable. Under the regulations, bonus payments can only be pensionable if they were performance-related pay and not related to academic duties. It was assured by Anglia Ruskin that even though the payments made to Mr Haynes were described as honoraria, they were performance-related and did not relate to academic duties.  

With regard to which payments made to Mr Haynes are pensionable, this was a matter for Anglia Ruskin who make the payments and should know whether or not they are pensionable. In doing so, Anglia Ruskin were obliged to act in accordance with the terms of the regulations.

22. On 20 March 2012 Anglia Ruskin sent an email to the DfE confirming that even though Mr Haynes was employed as an academic member of staff, his duties included writing, producing curriculum development material and lecturing on accredited teachers’ courses. Anglia Ruskin added that: 

He had assisted the Dean in management of the faculty with particular responsibility for enterprise and income generation. 

His duties included participation in teaching, research, consultancy and development activities within the faculty.

His academic contract referred to a 38 week teaching year with research and scholarly activity normally undertaken in the remainder of the year when not on holiday. In the early years of his employment the duties/contract were adjusted to omit the specific period for research and scholarly activity.         

23. On 8 June 2012 by email TPAS sent Mr Haynes a spreadsheet showing how his final pensionable salary had been calculated and a reconciliation with his P60 details. TPAS explained that as the Scheme was a ‘final salary’ pension scheme, the pension was calculated using a set formula as defined in the rules. TPAS added that as pensionable salary under the Scheme was based on the last three years of service, the reconciliation was limited to that time period. 
24. In response to the spreadsheet TPAS had sent him, Mr Haynes said:

“I know why you concentrate on 3 years. But as I have said hundreds of times: the multiple and different spreadsheets Anglia Ruskin sent me all have inconsistencies…The fact that most spreadsheets - if not all – we [sic] ‘cobbled together’ by Human Resources in 2011 indicates Anglia Ruskin have no up to date, accessible and accurate records. My reading of Pension Regulator information suggests such an omission is accountable to the Regulator. Reconciliation of P60 to these 2011 spreadsheets is important it is because the P60 is contextual. Factual. I do not believe anything else is factual and I maintain the retrospective ‘accounting’ will have been done to favour the University and not the pensioner.”
25. On 10 June 2012 Mr Haynes raised some queries with TPAS. On 11 June 2012 TPAS responded by email, the main points of which are summarised below:

· The £6,072 payment made in January 2004 was described as non-pensionable by Anglia Ruskin and evidence would be needed if it was claimed to be pensionable.

The backdated pay award of £49,116 is in the calculation of his final pensionable salary and not in the reconciliation of P60 because the monies were not received in 06/07 tax year.

The Scheme is a final salary scheme which means that the benefits, salaries etc., are calculated by a formula set out in the regulations. So even if Teachers’ Pensions, the administrators to the Scheme, had been given details of his service and salary from the outset of his employment with Anglia Ruskin, his pensionable salary and benefits would have been calculated in the same way. What difference it would have made if he had been enrolled in the LGPS instead of the Scheme is a different issue.

It is hoped that the spreadsheet sent on 8 June had given him some reassurance that the final pensionable salary calculated by Teachers’ Pensions is correct.

The definition of final pensionable salary under the Scheme is the best 365 days in the last 1095 days. Therefore, the spreadsheet showed how the P60 information relevant for that period translates to pensionable salary and pension benefits. If there were errors in salary details for earlier years it would not affect his pension benefits.

The LGPS has a similar definition of final pensionable salary in that a member’s final pay is the year ending with the day on which they stop being an active member but a different pay period can be used if it is the last three years.   

26. Anglia Ruskin in an email dated 11 July 2012 to TPAS stated:

“We consider that Mr Haynes fell under Schedule 2 of the Teachers’ Pensions Regulations 1997, Part 1, Employments Pensionable Without Election clause 7.

The Schedule talks about ‘teachers’ which in the context of our university means our academic staff. The regulations do not define ‘teacher’. However, it is more than standing up in front of a class and is also about enabling learning in other ways. Other facets which could be seen in this context as part of teaching are academic leadership (including giving guidance to others) and curriculum development.”

27. Appendix 3 sets out a comparison of the benefits and contributions under the LGPS compared with the Scheme.        

Summary of Mr Haynes’ position  
28. Anglia Ruskin failed to provide information in relation to his salary ‘additions’ because they did not have any. Except for the first couple of payments he received, the rest were pensionable. With regard to the payment of £6,072, the letter for this payment is missing but he would have queried it if he had been informed that it was not pensionable.  

29. There is evidence to support his assertion that all bonus payments (or salary ‘additions’) are pensionable such as the increased pension contributions deducted from his salary. In addition, there is no written evidence of the term bonus. 

30. He agrees with how benefits are calculated under the Scheme. However, if he had known about the annualising of his salary ‘additions’ he would have queried it at the time as this did not fit in with his employment conditions. 

31. He accepted the interpretation of ‘3 years’ but could not understand why if his pension was based on his last 3 years’ pensionable salary, his performance pay was called ‘pensionable’. In addition, why were employees advised to retain their P60s (other than tax and that is time limited)? He was not raising an issue about errors affecting his pension. He was raising it as evidence of maladministration/inaccurate record keeping by Anglia Ruskin. 

32. He was aware of the definition of final pensionable salary under LGPS because his main pension is under that scheme. If at the start of his employment with Anglia Ruskin he had been given information about the Scheme and the option to join LGPS he would have considered the option to join the latter. 

33. He was only fully enrolled in the Scheme in 2012. Prior to that he received no information about the Scheme and questions whether the Scheme is suitable or appropriate for him. 

34. From 2000 until 2004 he directed, planned and wrote training materials and business practice for the Business Unit as part of contracts for the DfE. The programs were for ‘teacher training’ but he never delivered them. The programs were national, for example, NOF ICT training. Contracts awarded to Anglia Ruskin resulting from bids which he wrote. He is qualified as a teacher, but he was no involved in any teaching while he was employed by Anglia Ruskin. His work had nothing to do with Anglia Ruskin’s ‘academic work’. For the last 18 months he was forcibly placed in the Faculty of Education. He did lead/direct and do some tutoring (it was agreed it could be call teaching although that is not in the sense teaching is normally defined) on another national program for school head teachers, but he did not teach. 

35. Neither he nor his wife has any recollection of receiving the statements which Anglia Ruskin say were enclosed with their letters sent to him in November 2000. His habit of 40 years was to save ‘official’ forms, but there are no statements from Anglia Ruskin in his file.

36. He has no issue with the formula for calculating the pension under the Scheme. However, he is totally unconvinced of the accuracy of the figures before the last three years. The figures contained inconsistencies and, with the exception of one, were all produced in 2011 by financially unqualified HR staff. He knows that they do not impact on his final pension, but they are evidence of the muddled negligent record keeping by Anglia Ruskin.   

Summary of Anglia Ruskin’s position  
37. Mr Haynes was employed by them from 1 September 1995 to 30 November 2006. He was employed as a member of the academic staff in various roles. Their starter procedures routinely include information on the relevant occupational pension scheme in the cover letter, statement of terms and conditions of employment and staff handbook. In Mr Haynes’ case there was a gap in providing this information to him. Although he commenced employment in 1995, they have no record of him being provided with a written contract of employment at the time. If he had been given a contract of employment, it would have stated that he was a member of the Scheme.

38. Their “notification of new appointment” form to payroll states the Scheme as the relevant scheme and pension scheme contributions were deducted on that basis. They have no record of notification to Teachers’ Pensions (or any other pension scheme). 

39. When Mr Haynes commenced employment with Anglia Ruskin he was located within a department in their Faculty of Education. He was managed by a director who was an academic member of staff and a member of the Scheme. His colleagues, who undertook similar roles to Mr Haynes, were academic members of staff and were also members of the Scheme. When Mr Haynes changed his role following the dispersal of his previous department, he was working within the Faculty Senior Management Team and he was managed by an Associate Dean who was also a member of the Scheme.      

40. They agree that they failed to properly notify Teachers’ Pensions of Mr Haynes’ appointment, which led to his pensionable service records being incomplete, but steps have been taken to rectify this.

41. Mr Haynes’ employment and salary history is held in an old electronic HR system. This includes performance related pay/bonus payments treated as pensionable, but excludes non-pensionable payments such as discretionary ex-gratia payments and overtime/additional hours. The system recorded Mr Haynes as a member of the Scheme.

42. Their payroll is outsourced and pay records are retained by their in-house finance department. They rely on these resources to establish the service history for Teachers’ Pensions.  A misunderstanding has been identified in the HR team relating to the way in which pensionable performance-related/bonus payments are entered in the service history at TP Online.

43. There are a number of reasons why the salary history relevant for pension purposes is different to that on a P60. P60s relate to PAYE earnings in the tax year ended 5 April. Payments made retrospectively, such as performance-related pay, will be accounted for in the tax year in which they are paid. For pension purposes the relevant service period counts, not when payment were made. The earnings shown in the P60 are gross taxable pay net of pension contributions.

44. They agree that they failed to check their HR system records and/or misinterpreted these when responding to Mr Haynes’ enquiries and when providing the service history to Teachers’ Pensions, but they have assembled the correct information and were sending it to Teachers’ Pensions. 

45. In the early years of Mr Haynes’ employment there was no contractual performance-related pay or bonus scheme. In the period to November 2001 recommendations were made in respect of Mr Haynes and colleagues working in the same area which were approved as ex-gratia payments and honoraria for additional work. These payments were treated as non-pensionable.    

46. For 2001/2 a formal performance related pay scheme was put in place, linked to achievement of individual targets in the financial year (ending 31 July). This scheme ran for three years and the following payments were made to Mr Haynes which were pensionable:

2001/02 (year ended 31 July 2002)    

	January 2002
	£3,000

	March 2002
	£3,000

	June 2002
	£3,000

	February 2003
	£3,436

	Total PRP
	£12,436


                  2002/3 (year ended 31 July 2003)           

	December 2002
	£3,000

	June 2003
	£2,500

	July 2003
	£5,000

	December 2003
	£3,671

	Total PRP
	£14,171


2003/04 (year ended 31 July 2004)

	December 2004
	£3,671

	Total PRP
	£3,671


47. In January 2004, Mr Haynes received a payment identified as ‘Fees’ on his payslip which he claims should be pensionable. The payslip descriptor indicates that the payment related to “overtime” claimed by the employee on an F15 pay claim form. These forms are generally used for payment of one-off to externals, such as examiners, but were also used by academic staff to claim additional hours. They have not got a copy of the original claim but a copy of an internal memo (dated 17 December 2003) confirms that the payment was for ‘206 hours @ £29.48 = £6072.88’.

48. In August 2004, a £3,000 honorarium was paid to Mr Haynes. This was a discretionary payment in recognition of additional work undertaken between January and June 2004. Although the additional hours worked were taken into account, the amount paid was not calculated on an amount per hour, unlike the previous payment in January 2004. Even though this payment was erroneously treated as pensionable, excluding it has no impact on Mr Haynes’ pension benefits which are based on the best average salary calculated over his last 365 days. 

49. No further performance-related payments were made to Mr Haynes after December 2004.  

50. From 1 April 2005 to 31 July 2006, £3,000 pa responsibility allowance was paid to Mr Haynes in addition to his basic salary. This amount was consolidated into his basic salary from 1 August 2006 as a result of implementing new pay and grading structures university-wide and is pensionable.

51. The email of 3 June 2011 sent to Mr Haynes informing him that he was paying contributions into the LGPS prior to January 1998 was inaccurate. The error occurred because Essex County Council, their then payroll provider, changed the way they recorded pension on payslips to state which scheme the employee was in. From January 1998 his payslip showed that contributions were paid to the Scheme, but prior to that date it did not specify to which scheme he had contributed and they assumed that it was to the LGPS.  Further investigation of the matter proved their assumption to be incorrect.    

52. The Scheme is the statutory occupational pension scheme for all of their academic staff. At present 556 staff are members of the Scheme, while 1,013 staff are members of the LGPS. The LGPS is open to support staff (administration, technical, professional) and researchers.          

Conclusions

Anglia Ruskin failed to properly enrol Mr Haynes in the Scheme despite the fact that pension contributions were deducted from his pay  

53. Anglia Ruskin has admitted that they failed to properly notify Teachers’ Pensions of Mr Haynes’ appointment. That was maladministration. However, steps have been taken by Anglia Ruskin to rectify this. Therefore, I cannot see that Mr Haynes has suffered financially.

Quality of the records held by Anglia Ruskin in respect of the general administration of Mr Haynes’ membership of the Scheme  

54. Anglia Ruskin say that they had identified a misunderstanding in relation to the way in which pensionable performance-related payments were entered in the service history. They also admit that they had failed to check their system records when providing service history to Teachers’ Pensions. However, they confirm that the correct information has now been assembled and sent to Teachers’ Pensions.

55. Mr Haynes says that he is not raising an issue about errors affecting his pension. He has not claimed that Anglia Ruskin have provided Teachers’ Pensions with incorrect pensionable salary or service details to calculate his pension benefits. While I agree that there were issues with Anglia Ruskin’s records with regard to his pension benefits which constitute maladministration, apart from non-financial injustice, I am unable to find that he has suffered an injustice as a consequence of this. 

Certain bonuses should be treated as pensionable 

56. The 1997 Regulations sets out what payments made to a member are not pensionable under the Scheme. These payments include bonuses and overtime. Payments made under the performance related pay scheme from 2001 to 2003 were pensionable, as were the responsibility allowance payments made from 1 April 2005 to 31 July 2006. Mr Haynes is not right to argue that all the bonuses he has received, except for the first two, are pensionable.

57. Mr Haynes says that he is totally unconvinced of the accuracy of the pensionable salary figures calculated by Anglia Ruskin before the last three years. As stated above, Anglia Ruskin have admitted that there were issues with regard to their records and therefore I can understand why Mr Haynes would question the accuracy of these figures. However, his concerns are in relation to salary figures before the last three years which would not have been included in the calculation of his pension. 

58. The only payment figure within the last three years disputed by Mr Haynes is the sum of £6,072. The internal memo of 17 December 2003 states that this is a payment for overtime and therefore under the 1997 Regulations it is not pensionable.

59. For the reasons given in paragraphs 54 to 56 above, I find that there has been no maladministration by Anglia Ruskin in respect of this part of the complaint and therefore do not uphold it against them.

Mr Haynes was enrolled in the Scheme without any information and it may not be the correct scheme for his non-teaching role 

60. Anglia Ruskin say that there is no record that Mr Haynes was given a contract of employment when he commenced employment with them. They also admit that they failed to notify Teachers’ Pensions of his appointment.

61. On joining Anglia Ruskin in 1995, Mr Haynes should have been provided with information about the pension scheme he was eligible to join and also informed when he was first admitted into that scheme. Anglia Ruskin’s failure to do so is maladministration. 

62. The Teachers’ Superannuation (Amendment) Regulations 1993 came into force on 1 March 1993 and amended various parts of the 1988 Regulations. One of these amendments was to allow teachers in universities that had previously been polytechnics to join the Scheme. 

63. Anglia Ruskin say that their academic staff participated in the Scheme, while their support staff and researchers participate in the LGPS. Mr Haynes says that his work was not ‘academic work’ and he did not teach. In 2012 the DfE raised with Anglia Ruskin the question as to whether his employment was pensionable under the Scheme. Following assurances it received from Anglia Ruskin that he was employed in an academic capacity, DfE decided not to pursue the matter further. 

64. Based on the background documents and what Mr Haynes and Anglia Ruskin have said about his work, Mr Haynes role does not fit comfortably into his being employed as a “teacher”.  The term “teacher” is undefined in the Regulations and so should be given its natural meaning.  I very much doubt whether, if asked, Mr Haynes would have described himself as a teacher engaged in teaching (he might have described himself as a teacher by qualification but that is beside the point).  Nor (other than in relation to his membership of the Scheme) would Anglia Ruskin have done. Anglia Ruskin say that he was regarded as a member of their academic staff and his colleagues and immediate superior were members of the Scheme.  Although I am sure that “teacher” in context does not solely cover people who distribute knowledge in class or lecture rooms, it does not extend to anyone described as being on the academic staff regardless of what they actually do.

65. On balance I find that he was not a teacher. Strictly therefore he was ineligible to join the Scheme, there being no other employment description under it that would fit his role.

66. If he should not have been admitted into the Scheme, then under the arrangements in place in 1995 he would have re-joined the LGPS, the scheme he had been a member of in his previous employment. 

67. It would make little practical sense to require that his membership be moved from one scheme to the other.  Doing so would require, at the least, the agreement of the administering authority of the relevant LGPS fund.  At worst the regulations would not permit his late inclusion. 

68. A more practical solution would be to require Anglia Ruskin to compensate Mr Haynes for any difference between the benefits to which he would have been entitled in the LGPS and those that he will receive from the Scheme. However, as the comparison in Appendix 3 indicates, the benefits and contributions under the LGPS and the Scheme are substantially the same. I do not find that Mr Haynes has suffered any loss as a result of his inclusion in the Scheme instead of the LGPS. 

Overall conclusions
69. For reasons that are almost completely obscured by the passage of time, Mr Haynes’ pension scheme membership was not administered or recorded properly.  The primary responsibility for that must lie with Anglia Ruskin, even if Mr Haynes could himself have asked question about his membership when he was in employment and, particularly, at around the time he left. 

70. Mr Haynes had has to pursue the matter and understandably he has had doubts as to the accuracy of what he has been told.  I have found that he has not suffered financially, but he has been put to inconvenience in trying to resolve matters.

71. My awards in such cases are not penal.  They are intended to compensate in the only way possible, financially, for inconvenience which strictly not quantifiable financially.  My direction below is consistent with awards in similar cases.

Directions   

72. I direct that within 28 days of the date of this Determination, Anglia Ruskin shall pay Mr Haynes £750 in respect of the non-financial injustice he has suffered.

Tony King 
Pensions Ombudsman
11 February 2014

Appendix 1

The Teachers’ Superannuation (Consolidated) Regulations 1988

Part B – Pensionable Employment
Full-time employment
B1 -   (1) Subject to paragraphs (2) and (3), and regulations B5 to B7, a person is in pensionable employment while he is in full-time employment in a capacity described in Schedule 2 and satisfies every condition, and is not within any exception, specified in Schedule 2 in relation to employment in that capacity.–


(2) Full-time employment in a capacity described in Part II of Schedule 2 is not pensionable unless the person has elected that it is so. 


(3) An election for the purpose of paragraph (2) –

(a) must be made by giving written notice to the Secretary of State within 3 months after the start of the employment, and 

(b) except in the case of employment in a capacity described in paragraph 14, 21, 22 or 24 of Schedule 2, may not be made without consent of the employer.

…

Part C – Teachers’ Contributions

C1 Salary on which contributions are payable
(1) Subject to paragraphs (2) to (11), a person’s contributable salary is the total of- 
(a) the amount payable by his employer, in respect of his pensionable employment –


(i) by way of salary, and 


 (ii) in satisfaction of any statutory liability arising out of sickness or maternity, and 

…

(3) A person’s contributable salary does not include –



(a) any allowance in kind not falling within paragraph (1)(b),



(b) any payment in respect of overtime,



(c) any payment by way of travelling or expense allowance.

Ordinary contributions

C2 – (1) Subject to paragraph (3), a person, other than a services education officer, who is in pensionable employment is to pay 6 per cent of this contributable salary for the time being

…

Part E – Benefits
Amount of retirement pensions

E5 – (1) Subject to paragraphs (2) to (4) and regulations E7 to E10, the annual rate of a person’s retirement pension is 1/80th of his average salary multiplied by his effective reckonable service.

…
Schedule 2 – Pensionable Employment

Part 1 – Employments Pensionable Without Election

1. Teacher employed by, or in a school or establishment of further education maintained by, a local education authority.

…

4. Teacher, organiser or supervisor employed –


(a) in an independent school which is for the time being recognised by the Secretary of State as a city technology college or


(b) in connection with a proposed independent school the proposals for which are for the time being recognised by the Secretary of State as proposals for a city technology college.

…

5. Teacher in an establishment providing further education in respect of which grants are made to the governing body by the Secretary of State, by a body to which grants are made by the Secretary of State, or by a local education authority, other than –



(a) a university or college of a university, 



(b) the Royal College of Art



(c) the Cranfield Institute of Technology.



…
The Teachers’ Superannuation (Amendment) Regulations 1993

Pensionable employment

23. Schedule 2 to the principal Regulations is amended –

(a) …

(b) by inserting after paragraph 5 the following:


“5A. Teacher in a university established on or after 6 May 1992 which, immediately before it became such, was an institute of higher education described in paragraph 5, whether or not that teacher was a teacher in that institution before it ceased to fall within that description and became a university.”

The Teachers’ Pensions Regulations 1997

E31 Average salary

(1) Subject to paragraph (11), a person’s average salary –

(a) where the material part of his average salary service is one year or more, is his full salary for the best consecutive 365 days of that part, and

(b) in any other case, is the average annual rate of his full salary for that part.

…

(2) Average salary service comprises –

(a) any period spent by the person in pensionable employment 

(b) any period counting as reckonable service by virtue of regulation D4 (current period for which additional contributions have been paid), and

…

(4) The material part of a person’s average salary service is – 

(a) where he has less than 3 years of such service, the whole of it, or

(b) in any other case, the last 3 years of it.

Appendix 2
PART B – MEMBERSHIP

General eligibility of employees of LGPS employers

B1. – (1) Subject to the provisions of this Part, a person is only eligible to ne a member of the occupational pension scheme constituted by these regulations (in these regulations referred to as “the Scheme”) if – 

(a) he is an employee of a body specified in Part I of Schedule B1; or 

(b) he is an employee of a body specified in Part II of that Schedule and that body has by a statutory resolution –

(i) specified him as being so eligible, or 

(ii)  specified a class of employees to which he belongs as being so eligible.

(2) In these regulations-


(a) “employee” means an employee whether permanent or temporary; and 


(b) the bodies specified in Schedule B1 are referred to as “LGPS employers”.

…

SCHEDULE B1 – LGPS EMPLOYERS

The Commission for the Local Administration in England

…

A magistrates’ courts committee

A police authority within the meaning of the Police Act 1964

…

A further education corporation

A higher education corporation

The governing body of a grant-maintained school which immediately before becoming such a school was a county school 

Appendix 3

Comparison of benefits and contributions under

Local Government Pension Scheme compared with 
Teachers’ Pension Scheme

	Contributions and pension benefits 
	Local Government Pension Scheme
	Teachers’ Pension Scheme

	Member’s contribution
	6% of pay
	6% of contribution salary

	Pension accrual rate
	1/80th of final pay
	1/80th of average salary

	Definition of pay and final pay
	Employee’s pay is the total of -

(a) all the salary, wages, fees and other payment made to him for his own use in respect of his employment;

(b) the money value of any benefits provided for him by reason of his employment; and

(c) any other payment or benefit specified in his contract of employment as being a pensionable emolument. 

(2) But an employee’s pay does not include— 

(a) payments for non-contractual overtime; .

(b) any travelling, subsistence or other allowance paid in respect of expenses incurred in relation to the employment; 

(c) any payment in consideration of loss of holidays; 

(d) any payment in lieu of notice to terminate his contract of employment; 
(e) any payment as an inducement not to terminate his employment before the payment is made; 

(f) any amount representing the money value of the provision of a motor vehicle (but see paragraphs (8) and (9)); or 

(g)in the case of an employee or former employee of the Commission for the New Towns, any payment made under any scheme relating to the termination of the employment of employees by the Commission in respect of the completion before a specified date of specified functions.

A member's final pay for an employment is his pay for as much of the final pay period as he is entitled to count as active membership in local government employment.

A member's final pay period is the year ending with the day on which he stops being an active member.   
	Average salary is:

· where the material part of his average salary service is one year or more, is his full salary for the best consecutive 365 days of that part, and

· in any other case, is the average annual rate of his full salary for that part   

Contribution salary is the total of the amount payable by the employer in respect of pensionable service by way of salary and any statutory liability arising from sickness or maternity. Contribution salary does not include:

· any allowance in kind

· any payment in respect of overtime

· any payments by way of travel or expense allowance.
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