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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr  D

	Scheme
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent 
	My Civil Service Pension (My CSP) 


Subject

Mr D complains that at the time he was considering voluntary redundancy My CSP, the administrator of the PCSPS, allegedly failed to make him aware that the information in the PCSPS booklets concerning the effect of (voluntary) redundancy on the benefits available to him from the PCSPS on ill health early retirement would be inadequate for his purposes because of his “specialist grade”. 

He alleges that My CSP should have fully explained to him before he decided to accept redundancy under Compulsory Early Severance (CES) terms in June 2003 that by receiving a compensation lump sum of £172,469, his PCSPS pension would be reduced on subsequent ill health early retirement up to his Normal Retirement Age (NRA) i.e. age 60.
Mr D says that he acted to his financial detriment based on the reasonable belief that he would be entitled to a full PCSPS pension to support his family if he had to retire early on ill health grounds and should now be compensated accordingly.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against My CSP because they have paid the benefits to which Mr D is entitled in accordance with the rules applicable to the CSCS and PCSPS. In my view, although he may be receiving less than he had expected at the time he applied for early payment of a preserved award (EPPA) on the grounds of ill health he has not suffered any financial loss, only a loss of expectation. 
DETAILED DETERMINATION

Background and Relevant Regulations
1. The PCSPS and the Civil Service Compensation Scheme (CSCS) are statutory schemes made under Section One of the Superannuation Act 1972. The PCSPS provides for the payment of pensions and other benefits to former civil servants. The CSCS provides compensation for loss of employment. The rules of the PCSPS and CSCS govern the payment of benefits. No payment or other benefits can be made in accordance under either scheme other than in accordance with the rules.       

2. Under PCSPS rule 3.14, administrators can grant EPPA to a member who:

· has been awarded a preserved pension and a lump sum;

· has left the Civil Service;

· is not yet 60; and

· whose health is such that their former Civil Service employers would have medically retired them. 

3. PCSPS rule 3.14a states that:

“Where a person to whom rule 3.14 applies left with compensation payments under the CSCS, then, having regard to the compensation payments and benefits received and having regard to guidelines at any time agreed by the Minister with representatives of persons who are likely to be affected, it may be determined that:

“(i) any amount brought into early payment shall be reduced to such extent as is considered appropriate…”

4. In practice, the reduction would be the value of the “top-up” element included in the redundancy payment (c.f. paragraph 6 below for further details) represented as an annual deduction to the PCSPS pension to NRA 60. 

5. Prior to the introduction of the CSCS on 1 January 1995, section 10 of the PCSPS (the former rules) contained more generous provisions for early retirement. The former rules now form part of the appendices to the CSCS rules.
6. CES covers all staff under the age of 50 who leave the Civil Service before their retirement age other than through ill health, voluntary resignation or inefficiency. Compensation is paid in accordance with the CSCS rule 7.2 which states that the benefits will comprise of:

(a) a preserved pension and a lump sum;
(b) a compensation payment as defined under rule 2.8; and

(c) an additional compensation payment, which, when added to the benefits payable under (a) and (b), provide for benefits as a whole equivalent in value to those which would have been paid under the former rules had they been operative at the date of severance.
CSCS rule 2.8 shows how standard early severance compensation lump sums are calculated.        

7. My CSP must refer any request for EPPA to the Scheme Management Executive (SME) of the Cabinet Office.

8. Prior to 1999, SME did not exercise its discretion in favour of granting EPPA to PCSPS members whose service ended on CES terms with a compensation package under the CSCS reflecting their “reserved rights” to the earlier, more generous provisions in the former rules.

9. This approach was subsequently changed by SME to apply retrospectively to all EPPA applications made on or after 26 August 1996. PCSPS rule 3.14a reflected this change. In practice this means that where someone meets the medical criteria for EPPA having left on CES terms with reserved rights, SME will take account of:

· the expiry of the notional period represented by the severance payment; and

· the value of the “top-up” element included in the severance payment

10. In effect, such members will get their pensions only after the notional period represented by the CES lump sum has passed. After that, the administrators reduce the member’s pension to take into account the additional lump sum payment. This reduction will continue up to NRA 60.       

Material Facts

11. Mr D’s date of birth is 25 May 1961. 

12. He joined the Civil Service and PCSPS in November 1978.
13. In 2002, his employer, the Defence Aviation Repair Agency (DARA), asked for volunteers to be made redundant before undertaking compulsory redundancies (to reduce the overall size of the workforce with the minimum distress to the personnel involved).
14. Mr D’s application for voluntary redundancy was successful.
15. In a letter dated 9 January 2003, DARA consequently informed him that:

· arrangements were being made for his “voluntary early severance on compulsory terms on the grounds of redundancy”, i.e. on CES terms;

· his last day of service would be 6 June 2003; 

· My CSP (formerly The Pay & Personnel Agency Pensions Office) would be providing him with details of the compensation benefits available to him; and
· any questions which he wished to raise on this subject should be referred to My CSP   

16. Enclosed with the letter were some benefit payment instruction forms for completion and return to DARA and also copies of the following PCSPS booklets:

· “Your Pension Benefits Explained”;

· “Leaving or Opting Out of the PCSPS”;

· “Early Retirement and Redundancy”; and

· “Repackaging – Making the Most of Your Early Retirement Benefits”

17. The booklet entitled “Leaving or Opting Out of the PCSPS” included the following proviso:
“PLEASE NOTE
For those who left the Civil Service on early severance/retirement, the terms under which you left may affect your eligibility for early payment on ill health…”

18. In the booklet entitled “Early Retirement and Redundancy”, under section B headed “Early Severance under Age 50” there was an example of how the benefits available to a PCSPS member leaving employment on CES terms aged 45 with pensionable pay of £14,000 pa would be calculated. Following the example, under the heading “Special terms for staff in mobile grades”, it said:
“There are special terms for staff aged between 40 and 49 who were serving in mobile grades on 1st April 1987 and who subsequently leave a post in a mobile grade under compulsory early severance…

Contact your departmental Scheme administrator for further details of these reserved rights to the pre-April 1987 terms.”  

19. Mr D confirmed in February 2003 to DARA that he understood the contents of the letter and safe receipt of the enclosures.

20. In May 2003, My CSP sent Mr D a benefit statement setting out his immediate compensation and estimated deferred benefits available from the Civil Service Compensation Scheme (CSCS) and PCSPS respectively based on a leaving date of 6 June 2003 to be as follows:

· a (gross) preserved pension of £9,785 pa;

·  a preserved lump sum of £29,335; and

· an immediate compensation lump sum of £172,469 (which included a “top-up element” for his “reserved rights”).  

21. In the covering letter, under the following sections it said that:

Benefits calculation 

“Details of how your early severance benefits are calculated are given, with examples, in section B of the enclosed CSP booklet “Early Retirement and Redundancy”.”

Early payment of preserved benefits
“Your preserved benefits can be paid before age 60 if:

· your health breaks down and, had you still been a civil servant, you would have retired on the grounds of ill health;”   
22. In October 2006, Mr D applied for early payment of his preserved PCSPS benefits on ill health grounds. His application failed because he did not meet the PCSPS criteria for such payments.
23. He re-applied successfully in 2009 and My CSP notified him that:

· when he accepted voluntary redundancy on CES terms, he had received as part of his compensation package an immediate lump sum payment under the CSCS which included a “top-up” element representing “in actuarial value, the equivalent of the pension to age 60”;

· in order to determine the amount of pension payable to him now the Cabinet Office would have to “calculate the value of the “top-up” element included in the severance payment;   

· his gross pension payable from 21 April 2009 (i.e. the date on which they received his application for EPPA) up to NRA 60 would therefore have to be reduced; and   
· he will receive his full gross pension of £9,785 pa from NRA 60
24. My CSP sent Mr D a benefit statement on 23 October 2009 showing that he would be entitled to:

· a reduced (gross) pension of £3,915 pa from 21 April 2009 up to NRA 60;

· his full (gross) pension of £9,785 pa from NRA 60 onwards; and

·  his preserved lump sum of £29,355 immediately

25. Mr D instructed My CSP to pay the benefits available to him but also challenged their decision to reduce his PCSPS pension payable up to NRA 60.

26. His complaint was unsuccessful at both stages of the Scheme Internal Dispute Resolution Procedure (IDRP).       
Summary of Mr D’s position  
27. He says that his decision to volunteer for redundancy was influenced predominantly by the inadequate PCSPS information which he received from My CSP over the years from which he had inferred that he would be entitled a full PCSPS pension to support his family if he had to retire early on ill health grounds. In his e-mail of 13 June 2010 to the Pensions Advisory Service (TPAS), he said that his late wife’s serious long term health problems and the stress which he suffered both at work and home also had some bearing on his decision.   
28. He had no reason to believe that the correspondence which My CSP and DARA sent him about his PCSPS benefits was not “correct and complete” and for a mobile grade with reserved rights.  

29. The May 2003 benefit statement, its covering letter and the PCSPS booklets did not state that his preserved pension would be reduced up to NRA 60 if it was paid early on ill health grounds. This personal letter which contained no caveats gave him all the assurances which he required to accept that redundancy (on CES terms) was the best option for him because, in his view, My CSP had confirmed that his full preserved pension could be taken early on the grounds of ill health. He also says that when he telephoned My CSP to discuss this statement, he was not informed that CES would adversely affect his pension if he had to take it early on the grounds of ill health.                
30. His financial planning for his family’s future has been undermined by the failure of My CSP to provide him at the time he made his decision to apply for voluntary redundancy with sufficient and clear information about the adverse effect on any future ill health early retirement PCSPS pension payable. It was not until October 2009 (i.e. after he had made a successful application for ill health early retirement) that he received the necessary information from My CSP.
31. DARA was aware that he was suffering from stress at the time they offered voluntary redundancy on CES terms to him and also that this was not his preferred option. 
32. He first contacted DARA in the summer of 2002 to ask for details of the benefits available to him on CES terms. He received a statement showing the estimated early severance benefits available to him as at 28 June 2002 which he thought were his “full and complete” pension benefits. This statement did not indicate that his preserved benefits would be adversely affected by CES.      

33. He was successful in applying for a transfer to another Civil Service post but was unable to accept it because it would have involved relocation which would have been too stressful for his wife.

34. He says that if he had been provided with adequate information back in 2002, he would have decided to: 
· continue working for DARA for as long as possible (health permitting) rather than taking redundancy; and
· save part of the compensation lump sum available to him on redundancy to make up for the reduced PCSPS pension payable between his early retirement date and NRA 60. 
35. Mr D says that: 

“As a specialist, I had something called reserved rights that gave me a compensation lump sum, some of it tax free. At the time I did not know how the compensation was calculated or whether it was different to a non-specialist civil servant without reserved rights. There was no mention of it anywhere. I had no idea and was given no clue at all that the compensation was in essence being paid for my possible future loss if I needed my pension before age 60…I was being allowed to gamble on my future health, without anybody giving me the smallest piece of information about it.”           

36. He took a less demanding job with the NHS in June 2004. When his wife passed away in 2006 his mental health broke down completely. He has not been able to work since then and is now under supervision of his GP and community health team.

37. He had little savings prior to leaving DARA. He used part of his redundancy lump sum to make his wife’s outlook on life “more positive” and also spent significant amounts (which would not have been possible on his salary and normal monthly expenditure) on items including:

· a large two floor extension to his house;

· an automatic four wheel drive car;

· ponies for his daughters; and

· a family holiday abroad 
38. He is financial worse off because of the failure of My CSP to provide him with all the relevant information to consider before making his decision to take voluntary redundancy. In his opinion, My CSP should have brought to his attention any specific restrictions or variations applicable to him which differed from the generic information about his benefits supplied at the time.      

39. He says that:

“I should have been told about the impact my redundancy would have on my preserved benefits if I were to later need to take my pension early on the grounds of ill health. The information I received should have been written in such a way to make it obvious that this was a definite occurrence…My pension office should not have written to me personally affirming that my benefits would be preserved giving no indication that I would only receive one third of my pension. They sent me a figure for my full pension a number of times and made no indication that there could be situations where it may be less than the stated figure. If all this had been done in a manner to inform me fully or to enable me to reasonably find this information I would definitely withdrawn myself from the voluntary process. Also if I had known or have been given reasonable information that would have lead me to finding this out and, in the unlikely event, had I still gone on to accept the redundancy, at least then I could have conducted my forthcoming financial affairs with this in mind and could have taken this into account in my financial planning.”       
Summary of the position of My CSP   
40. Mr D was paid PCSPS benefits on early retirement calculated in accordance with the rules applicable to members of the PCSPS who, as a result of their terms of employment, have reserved rights to receive the more generous provisions under the former rules.  
41. They correctly applied PCSPS rule 3.14a to Mr D’s benefits when he decided to apply for EPPA. A “top- up” element was included in the compensation lump sum paid to him on voluntary redundancy. Not to take this payment into account would mean that Mr D would receive double payment from the start of early retirement to age 60. There can be no justification for allowing this.   

42.  He received a total compensation lump sum payment of £172,469 at the time of his voluntary redundancy. The reduction of £5,869 pa applied to his pension on early payment will be in place for 12 years. The total reduction in his pension for the period up to age 60 will therefore be £70,429.  If his benefits had been calculated in accordance with the PCSPS rules applicable to those without “reserved rights” (or “normal” civil servants), his compensation lump sum would have been £95,539, i.e. £76,930 less. This means that even with the reduction to his pension (for 12 years) he will still receive some £6,500 more than if he did not have “reserved rights”. He also has had the opportunity to invest the additional compensation lump sum since receiving it in 2003.
43. There is no provision in the rules to treat Mr D as if he did not have “reserved rights”. Individuals are not given the option of choosing how they want their (ill health early retirement) benefits to be calculated.                
44. In their opinion, Mr D was provided with sufficient information to alert him to the fact that his pension would be affected because he had “reserved rights” (c.f. paragraphs 17 & 18 above). It was not all-encompassing because the subject of EPPA and “reserved rights” was too complicated to cover in detail in PCSPS booklets. It did, however, serve to alert Mr D to a potential difference in the treatment of his early retirement benefits in the PCSPS. The onus was on Mr D to read the PCSPS booklets, take financial advice, and raised any queries with them or DARA.   

45. Scheme literature is intended to give basic information only. It is impossible for scheme booklets to cover every nuance of the rules and every possible variation in application of the rules according to individual circumstances because if they did, they would run into volumes and effectively be useless. Similarly, the statements and covering letters which Mr D received could not cover every eventuality. It is unreasonable for Mr D to expect that they should do so.      

46. Neither they nor Mr D could have known at the time he took voluntary redundancy that he would later apply for EPPA on ill health grounds. Effectively he is now challenging the consequences of his own decisions. 
47. Mr D was made redundant by DARA on compulsory terms. If he had not applied to leave on those terms, his future position with DARA was uncertain. Had he been able to stay with DARA, there was no guarantee that redundancy would have been an option for him again. If his poor health had led to prolonged sick leave, DARA might have had to consider dismissing him on medical inefficiency grounds. If that had been the case, he would have received compensation limited to twice his pensionable earnings at the time of £31,846 pa. Given the choice between dismissal with compensation of £63,692 and CES with compensation of over £142,000, in their opinion, he would certainly have accepted the latter option.  
48. His experiences have clearly had a devastating effect on his health. Although they sympathise with his distressing circumstances, in their view, taking voluntary redundancy on CES terms in 2003 was the only realistic option open to Mr D at that time even if he had fully understood the effect of the “reserved rights” compensation lump sum under the CSCS would have on his future pension entitlement in the PCSPS.                               
Conclusions 
49. There is no dispute that Mr D received/is receiving the benefits to which he is entitled under the rules applying to the CSCS and PCSPS respectively. In that sense he has not suffered any financial loss although he may be receiving less than he had expected at the time he applied for EPPA on the grounds of ill health. Loss of expectation is not, however, the same as loss of entitlement. Although I am fully sympathetic to Mr D’s current plight, I am unable to agree that My CSP should be required to pay him up to SPA 60 the unreduced pension which he believes that he is entitled to from the PCSPS. My reasons for saying this follows.

50. Mr D asserts that his decision to volunteer for redundancy was influenced predominantly by the inadequate PCSPS information that My CSP supplied him from which he concluded that he would be entitled a full PCSPS pension to support his family if he had to retire early on ill health grounds. But it is the rules of the PCSPS and CSCS and not the non-legally binding booklets supplied for general guidance only to Mr D that determine the benefits available to him on ill health early retirement subsequent to the loss of employment on CES terms. 
51. The rules applying to the PCSPS and CSCS are extremely convoluted and continually subject to amendment. The scheme literature supplied by My CSP to Mr D was therefore only intended to summarise the main provisions of the scheme rules and to give him an overview of the types of benefits available to him under various scenarios. It would clearly have been impracticable and also defeat the purpose of a scheme booklet to have covered comprehensively every rule of the PCSPS.
52. I note that the letter which My CSP sent to Mr D in May 2003 with the benefit statement said that details on how his early severance benefits were calculated could be found in section B of the booklet called “Early Retirement and Redundancy”.  In my opinion, this section does, in the main, adequately describe how the retirement and compensation lump sum available to PCSPS members (with or without “reserved rights”) whose service had ended on CES terms would be calculated.

53. It does not, however, go on to explain what the effect of receiving a compensation lump sum which included a “top-up” element available to a member with “reserved rights” would have on any future pension payable from the PCSPS on the grounds of ill health.
54. There was, however, a clear proviso in section B of the booklet which, in my view, adequately warned that special terms could apply to him because he had left a post in a mobile grade under CES terms.  Furthermore, DARA had suggested that he should raise any questions which he might have about his compensation package with My CSP.  It does not therefore seem unreasonable for me to expect that Mr D would have checked specifically if it was important to him whether his understanding of the benefits potentially available to him on ill health early retirement from the PCSPS was correct or not, seeking independent financial advice, where appropriate, should he have wished to do so before deciding whether voluntary redundancy on CES terms was the correct option for him. By deciding not to do this, Mr D elected not to make a more informed choice. 

55. The information supplied by My CSP cannot cover every eventuality and I concur with My CSP that there has to be some degree of responsibility taken by Mr D to make himself aware of how his circumstances might impact on a particular contingency. 
56. In any case, it is quite difficult trying to establish a change of position in reliance upon money which has yet to be paid and spent. It may arise in some circumstances such as when an applicant has entered into an ongoing financial commitment which he cannot get out of in the belief that his pension was more than he is actually entitled to. In the absence of any suggestion that Mr D has entered into such commitments in reliance upon an unreduced PCSPS pension payable up to NRA 60, I do not see that he can successfully claim that he has any entitlement to the payments at the higher level. I therefore find that My CSP did not act unlawfully in paying his pension at the correct lower level when he retired early on the grounds of ill health.
57. I do not uphold Mr D’s complaint. 

JANE IRVINE 

Deputy Pensions Ombudsman 

15 July 2013 
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