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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs L Webster

	Scheme
	Staffordshire Pension Fund (Local Government Pension Scheme) (the Fund)

	Respondent(s) 
	Staffordshire County Council (the Council)


Subject

Mrs Webster complains that the Council is reclaiming £3,492.24 following an overpayment of her pension over a five year period, (her GMP had been included twice). Mrs Webster is of the view that she should not have to repay any of the overpaid pension, which was caused by an error by the Council, and that to repay it would cause her financial hardship. She also says that the Council failed to take into account that she worked additional hours between 1993 and 1995 and therefore had accrued additional service credit.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be partially upheld against Staffordshire County Council, but limited only to a payment for distress and inconvenience.

The other aspects of Mrs Webster’s complaint should not be upheld against the Council because
· they have an obligation and a right to reclaim the overpayment and Mrs Webster has not demonstrated reliance to her detriment on the additional sums paid; and
· there is no evidence that the additional hours undertaken by Mrs Webster between 1993 and 1995 were paid or promised on the basis that they would form part of her pensionable service.
DETAILED DETERMINATION

Material Facts

1. Mrs Webster is pensioner member of the Staffordshire Pension Fund, (the Fund) which is part of the Local Government Pension Scheme as a result of her previous employment with Staffordshire County Council, (the Council), who also act as Administrator to the Fund.
2. Mrs Webster received a letter dated 17 January 2011 explaining that her Guaranteed Minimum Pension (GMP) had been incorrectly recorded on her pension payroll records and as a result her pension had been overpaid from the outset, spanning the period from 19 January 2006 to 31 December 2010.
3. This letter explained that Mrs Webster’s pension would be reduced from £603.60 (gross) a month to the correct level of the £531.57 (gross) from 1 January 2011 and the overpaid pension would have to be repaid. The letter went on to explain that once the total overpayment had been calculated the Council would contact Mrs Webster to discuss a repayment plan.
4. Mrs Webster responded to the Council on 20 January 2010 saying that:
she did not consent to her pension being reduced;

she was not given proper notice that a reduction was to be applied;
the Council had not provided any explanation for, or calculations of the alleged overpayment;
as there had been a previous error in the calculations of GMPs in 2008, the error should have been uncovered earlier; and,
she intended to write to the Chief Executive of the Council and requested details of any organisation “overseeing the actions of the Staffordshire Pension Fund” and information about how she could lodge an appeal against the Council’s actions.
5. The Council responded to Mrs Webster on 3 February 2011 explaining that it had a duty to correct pension errors and recover any overpayments.  They apologised for the distress the matter had caused her. They explained that Mrs Webster’s annual pension had been inputted as £6393.60, (which was her pension with the GMP element added twice). Mr Webster was only supposed to receive £5631.07, (a difference of £762.53 per annum).  
6. The Council pointed out to Mrs Webster that the current error was not the same as the error identified in 2008. That error was a national one applying to public sector pension schemes generally. They confirmed that the total amount of the overpayment was £3,492.24 (net of tax) and offered Mrs Webster the option of arranging a personal visit to discuss repayment terms, explaining that the Council would consider a “reasonable recovery period that would not cause any genuine financial hardship”. 
7. The Council acknowledged Mrs Webster’s concern that she had been given no advance notice of the reduction in her pension and agreed that she should have been given a least one month’s notice.  As a result they said that Mrs Webster’s pension would be reduced to the correct level from 1 February 2011.  A schedule was attached to the letter showing the actual pension payments Mrs Webster had received and the pension amounts that should have been paid.  The letter also explained the role of The Pensions Advisory Service (TPAS), provided their contact details and included a copy of their leaflet titled “Mistakes and Overpayments”. 
8. Mrs Webster contacted the Council again on 10 February 2011 complaining that they had given her retrospective notice about the reduction of her pension for the second time.  She also queried the explanation of the error, as her original benefit notification had not provided details of the GMP element of her pension. Mrs Webster pointed out that the breakdown provided with their letter of 3 February did not show any separate GMP payments.  She explained that although their letter stated that her “basic pension” had been recorded on the payroll as £6,393.60 instead of £5,631.07, all her payroll advices had shown the correct “basic pension” from the outset and had given her GMP as a separate figure which she had assumed was correct. 
9. Mrs Webster pointed out that the Council had a duty to prove there had been an overpayment and that they hadn’t done so.  She again asked them to explain why this error had not been discovered in 2008 given that there had been a nationwide issue with GMPs, (2008 GMP error).  At that time, members had been informed that anyone affected would be informed within a month.  Mrs Webster confirmed that she had not received any notification that her pension was affected at that time. 
10. Mrs Webster said that the government had stated that they would not seek to recover the overpayments and asked why the current situation was being treated differently.  Mrs Webster said she would not accept any reduction in her pension, nor would she agree to repay the “alleged overpayments”. She reiterated that she wished to “lodge an appeal” and asked for the contact details of the relevant organisation. 

11. The Council wrote to Mrs Webster on 1 March 2011 to explain how the GMP element of her pension was derived.  They explained that the 2008 GMP error was part of a national issue relating to the duplication of GMP increases and did not relate to the current issues with her pension.  They reiterated that they had no choice but to reduce Mrs Webster’s pension to the correct level and explained that the reduction in her February pension payment amounted to £57.81 (net).  In this letter they offered Mrs Webster the following options for repaying the overpaid pension:

· repayment in full; or,
· repayment over five years at the rate of £58.21 a month (with an initial payment of £57.85); or, 
· she could propose a lower repayment monthly amount, or
· submit a request to the Council to consider reducing or cancelling the debt on grounds of hardship. 
The letter went on to say that they would invoice Mrs Webster for the full amount of the overpayment if they did not hear from her by 21 March 2011.
12. On 4 March 2011, Mrs Webster wrote to the Council to say they had understated her membership for the period from 1993 to 1995.  (Mrs Webster’s job sharer had left and Mrs Webster took the majority of her hours).  
13. On 17 March 2011 Mrs Webster wrote to the Council again, chasing a response to her letter of 4 March 2011.  Mrs Webster emphasised that if she repaid the overpayment at the rates suggested by the Council, her income would have been reduced by 23% overall.  She said that this level of reduction would be “outrageous” to anyone given the increased costs of living in the current economic climate. 
14. The Council responded to Mrs Webster on 6 April 2011 explaining that in order for the additional hours she had worked between 1993 and 1995 to be pensionable and therefore subject to the pensions contributions, they would have to have been contractual hours, (i.e Mrs Webster’s contract would have been amended to include the new hours). 
15. This letter restated Mrs Webster’s options for repayment of the debt, reminding her that the reduction to her pension was £57.81 a month (net). It stated, “Unfortunately it is not sufficient to keep stating your position.  You need to either take some advice or come back to me with one of the options outlined…”.  The Council said that an invoice would be issued and that if they did not hear from Mrs Webster, their normal recovery processes would be followed.  They also made a second offer of a meeting to Mrs Webster and provided referral information for TPAS. 
16. Mrs Webster wrote to the Council on 13 April 2011 to provide a copy of her P60 for the financial year1994/95 and queried the salary information held by the Fund.  She confirmed that she had contacted TPAS and had recently received an acknowledgment from them.
17. On 19 April 2011, the Fund responded, explaining the role of Staffordshire County Council as the “Administering Authority” of the Local Government Pension Scheme.  The letter explained that the pay for Mrs Webster’s additional hours had not been paid as pensionable pay and therefore had not been subject to pension contributions.  The letter demonstrated that Mrs Webster had not paid the required 6% of her salary as pension contributions on all of her pay for the financial year 1994/1995.  They also requested details of her TPAS adviser.
18. Mrs Webster’s MP then wrote to the Council on her behalf on 3 May 2011.  They responded to the MP, reiterating their responsibility to reclaim the overpayments and the options they had given Mrs Webster for repayment (including for the first time the suggestion of a charge on her property). 
19. On 12 May 2011 the Council wrote to Mrs Webster again to say that if they did not receive a response by 31 May 2011 they would pass her case to the Incomes Manager to manage recovery of the overpayment debt.
20. On 16 May 2011, TPAS contacted the Fund to request further information regarding Mrs Webster’s case.

21. Mrs Webster wrote to Council on 18 May 2011 saying that she refused to “make good the deficit” the Council had created and that she expected them to reimburse her for all deductions to her pension since February 2011.  She stated “In addition, I claim you made mistakes with my pension for the three years 1992/95”.  Mrs Webster pointed out that her line manager had informed the Fund about a change in her working hours over a one week period and therefore she found it hard to believe that he had not informed the Fund of her increased working hours over a three year period.
22. On 23 May 2011, the Council responded to say that they were unable to reinstate her pension.  They stated that there was no evidence that Mrs Webster had made pension contributions for the additional hours worked between 1993 and 1995. They explained that any variation of Mrs Webster’s contractual hours would have been altered in her contract by HR, who would have informed Payroll to adjust her pension contributions, which would then have fed through to her pension records.
23. TPAS wrote to the Council on 28 July 2011 arguing that Mrs Webster had “changed her position”.  This was on the basis that she given a commitment to look after grandchildren during school holidays as she thought she could afford to so. 
24. TPAS said that Mrs Webster would not have been aware of the error because the GMP element had not been shown separately on her annual benefit statements and the layout of her payslips was unclear.  They also suggested that a payment of around £250 for distress and inconvenience might be appropriate in Mrs Webster’s case, as Mrs Webster had been very distressed by this matter, explaining that she had suffered an increase in migraine attacks as a result of the Council’s over aggressive attempts to recover the overpayment.
25. TPAS argued that Mrs Webster would suffer financial hardship if she was asked to repay the overpaid pension.  Mrs Webster provided details of her income and expenses which confirmed that her expenses outstripped her income.  At this time, the household income was £1,534.19 a month, (following the reduction of Mrs Webster’s pension to the correct level) and her outgoings were £1881 a month (including childcare costs of £220 a month).  This is shortfall of £346.81 before the reduction of her pension to the correct level and £404.62, following the reduction.  Mrs Webster also argued that between 2006 and 2011 she had spent amounts on the non-essential items listed below:
1. Replacing existing guttering with plastic - £3,380

2. Installing an electric garage door - £1,353

3. Holiday for 70th birthday - £1,390

4. Leather suite - £3,147

5. Family gathering in Southport - £670

6. Vauxhall Zafira (31 May 2006) 7 seater MPV -£14,495

7. Honda FRV (16 May 2008) 6 seater MPV - £16,300
26. On 28 September 2011, the Council responded to TPAS to say that they did not accept TPAS’ “change of position” arguments and maintained that the full amount of the overpayment should be repaid. 
27. On 13 December 2011 TPAS wrote back to the Council arguing that Mrs Webster was not likely to be aware of the error because she was ill when she took her pension benefits and the difference between her actual pension and the overpayment was not significant. 
28. TPAS argued that the “change of position” was based on the fact that the decision to care for her grandchildren was a long term commitment as it is not viable for the either mother to work without the assistance provided by Mr and Mrs Webster.  TPAS pointed out that after the reduction of her pension, Mrs Webster’s monthly expenses exceeded her income by around £350 and if Mrs Webster was asked to repay the outstanding amount this gap would increase to over £400 a month.  On this basis TPAS asked the Council to treat this letter as Stage One of the Internal Dispute Resolution Procedure (IDRP) and to reconsider their position.
29. The Stage One IDRP response was issued on 16 February 2012 and did not uphold Mrs Webster’s complaint.  The Council did not accept the “change of position” arguments, or that repayment of the debt would cause Mrs Webster financial hardship.  However, the Stage One decision maker recommended to Pensions Services that they accept a charge on Mrs Webster’s property for the outstanding amount without any accruing interest (i.e for the fixed amount) to allay Mrs Webster’s concerns about any further reduction in her income during the period of repayment.
30. Mrs Webster proceeded to Stage Two of the IDRP on 21 June 2012 with the help of TPAS.  TPAS argued that that the Fund had incorrectly focussed on hardship when considering “change of position” and asked them to reconsider their position.  The Fund issued their Stage Two response on 13th August 2012 to say that Mrs Webster’s complaint was not upheld on the basis that Mrs Webster had not relied on the overpayment of £57.81 a month and her circumstances would not amount to a change of position.  
31. Following this decision Mrs Webster referred this matter to this Office. 
Summary of Mrs Webster’s position  
32. Mrs Webster is of the view that she should not be made to repay the overpaid pension because the error was made by the Fund.  She points out that whilst the Council have a duty to recover overpayments, they also have a duty to pay the correct pension, and that this error went undetected for five years.
33. Mrs Webster maintains that she has “changed her position” because she has made a long term commitment to look after her grandchildren because she thought she could afford to do so.  She has also purchased a vehicle in 2008 to allow her to undertake these duties and points to a list of “non-essential” expenditure in the period from 2006 to 2011.
34. Mrs Webster argues that the Council have failed to take into account that she had been on a long period of sick leave immediately prior to taking retirement and that this has “never been acknowledged or accepted by Fund or the Council”.  Given this, she refutes the suggestion that she should have “noticed” the error.
35. She argues that her childcare duties were not reversible on the basis that:

 it is not financially viable for either mother to work without her and her husband’s assistance due to high childcare costs; and  
her daughter’s part time working is also respite from the demands of caring for her autistic daughter. The lack of childcare options for a child with special needs means that her daughter could not work without their help.
36. Mrs Webster states that following retirement she waited two years before offering free childcare to ensure she and her husband could manage on their reduced income.  She points out that they have fulfilled this commitment for the last six years, and before fuel and other costs rose sharply.  Mrs Webster said that had she known the correct value of her pension she “might have waited longer or not even considered making such a decision”.  It would have depended on what she felt she could afford.  She points out that had the mistake come to light earlier she could have cut back on her “one off” purchases to repay it.
37. Mrs Webster argues that when a similar error was uncovered in 2008, the Council chose to delay the reduction of the pensions to the correct level and waived repayment of the overpaid amounts.  Mrs Webster argues that she is being treated differently and unfairly in this case.
38. She says the Council have failed to consider the financial evidence provided to them and pay due regard to the fact that her pension has already been reduced by £57.81 a month and that a further reduction of £58.21 a month would see her overall pension reduced by nearly 20% in total for the period of the repayment.  This would mean that her monthly expenses would exceed her household income by around £400 a month if she was required to repay the overpaid pension.
39. Mrs Webster explained that she funded the shortfall in her income prior to the reduction in her pension by forgoing holidays and house maintenance.  However, she points out that reducing house maintenance was only ever a short term solution because her home must be maintained in the longer term for insurance purposes and to avoid neglecting the property.
40. Mrs Webster has provided up to date figures in relation to her expenses but did not provide any details of her savings because she argues that they are irrelevant as she will not use her savings to finance her day to day living expenses.  
41. Mrs Webster has supplied more recent figures for her income and expenditure which show that her household income has increased to £1,957 a month with her outgoings increasing to 2,207 a month (including childcare costs of £246 a month).  
42. Mrs Webster cites the Office of Fair Trading guidelines about debt collection namely that:
·  consideration should be given to the vulnerability of the debtors;
· it is unfair/improper to mislead debtors as to their rights and obligations;
· it is unfair/improper to fail to cease debt recovery activity whilst investigating a reasonably queried or disputed debt; and
· it is unfair/improper to pressure debtors to raise funds by further borrowing.
43. Mrs Webster argues that the Council had failed to adhere to these principles in that:

she had a history of stress and had retired after a prolonged absence from work.  They failed to take into account her age, health or the impact of the pension reduction and the fact that her husband was receiving treatment for cancer.

 the Council failed to inform her of her right to appeal through the IDRP or to initiate it for a five month period and claims that their actions were an attempt to bully and intimidate her into repaying the money, at a time when she had no idea whether she needed to pay it back.

that they wrote to her in February, March, April and May and then sent an invoice for £3,492.24. She says the letters demanded responses in short time frames and threatened her with debt recovery if she did not comply. She says it was very stressful for her and that was “plagued” with migraines in this period.

that the offer of charge on her property was to force her to pay back the overpayment “no matter what”.  Mrs Webster’s view is that a fixed charge is “borrowing” against the equity of house to be paid back in the future, and says that if she could not manage to pay the debt in the “normal way”, she should not have to pay it in future.
44. Mrs Webster maintains that the additional hours she undertook between 1993 and 1995 should have been taken into account in respect of her pensionable service.  However, she has been unable to provide any additional information or documentation concerning the basis upon which she took on additional hours in 1993. 
Summary of Staffordshire County Council’s position  
45. The Council state that they have an obligation to pay the correct pension to Mrs Webster and recover any overpayments.  The Council believe they have acted reasonably in doing so.
46. The Council argues that if Mrs Webster based her decision to provide childcare for her grandchildren based on an analysis of her pension income as she claims, the overpayment should or would have become apparent to her.
47. In addition they argue that her decision to look after her grandchildren does not qualify as a “change of position” because the decision is not irreversible and was not a commitment which was undertaken solely as a result of the additional monthly pension income of £57.81 that she was receiving. 
48. The 2008 GMP error was a national issue and concerned the incorrect calculation of GMP increases. The government made the decision at that time not to seek recovery of any overpayments in relation to that error and therefore this decision was not taken at local level, by the Council. In any event, they argue that there is no requirement to treat the current case on the same basis given that the circumstances are different, (ie the current overpayment arose because Mrs Webster was paid her GMP twice).
49. Based on the financial information provided by Mrs Webster, the Council are of the view that she would not suffer sufficient financial hardship as a result of repaying the overpayment to justify the waiving or reduction of the debt. In any event, they argue that Mrs Webster has been offered the option of having an interest free charge placed on her property which would negate the requirement for her to make monthly payments from her pension.
50. The Council have confirmed that no pension contributions were deducted as a result of the additional hours undertaken by Mrs Webster between 1993 and 1995 and that given the passage of time the Council does not hold any HR records that would demonstrate the basis upon which these additional hours were undertaken.
Conclusions
Repayment of pension overpayment
51. Mrs Webster’s complaint rests on the fact that the overpayment of her pension came about as a result of an error made by the Council, as a result she feels it is unfair to expect her to repay the overpaid pension. Mrs Webster has also argued that if she was made to repay the overpaid pension it would cause her financial hardship and has asked that repayment of the amount be waived or reduced.
52. However, the starting point in relation to overpayments is that the pension scheme is entitled to reclaim any overpaid pension given that these are benefits that the member has no legal entitlement to receive.  In general, a direction that the overpayment should not be reclaimed would only be made if the member can show that they relied on the additional sums paid to their detriment.  This is known as “detrimental reliance”.  

53. When deciding whether there has been “detrimental reliance”, I consider whether Mrs Webster acted in good faith, (i.e. that she was not aware of the error in her pension) and whether she was solely reliant on the additional monies received when she committed to the expenditure.  In order to satisfy the test, Mrs Webster would also have to show that she relied on the amount(s) of the overpaid pension by spending those sums on item(s) which she would not have otherwise purchased and that the money cannot now be recovered.  I can only direct that the overpayment should not be reclaimed in circumstances where all these tests are met. 
54. The Council have argued that Mrs Webster should have been aware of the error, because she would have examined her income in detail to assess the affordability of taking care of her grandchildren.  However, for this argument to succeed Mrs Webster would have to have known that her GMP should be included as part of her total pension figure. 
55. Given that her pension payslip refers to a monthly amount for her “basic pension” and separately lists amounts for her Post 88 GMP (pension increases) and the GMP itself, I am of the view that that it is unlikely that a lay person would have realised the error, (i.e that the GMP element of her pension was being paid twice). 
56. This is illustrated by the fact that when the Council wrote to Mrs Webster and said that her “basic annual pension was input into the payroll system as £6393.60”. However, Mrs Webster pointed out that her pension payslips had given the correct figures for her pension.  Her pension payslips show a basic monthly pension of £464.93 which roughly equates to her full annual pension of £5,631.07.  As a result, I am of the view that it is unlikely that a person without a detailed knowledge of pensions would have realised the error.  I accept that Mrs Webster was not aware of the error in this case.
57. Mrs Webster has argued that the care of her grandchildren amounts to a “change of position” because neither mother would be able to work without the childcare support provided by her and her husband.  However, she did not provide any additional evidence to support this view on the basis that she did not wish to involve her children in her pension affairs.  Therefore, on the face of it, the decision to take care of her grandchildren is reversible, in that Mrs Webster could stop at any point. 
58. Even if I accepted the argument that she could not “reverse” her decision to provide childcare, it is clear that Mr and Mrs Webster’s expenses outstripped the household income by around £356, before Mrs Webster’s pension was corrected.  At that time, Mrs Webster’s pension was being overpaid by £57.81(net) a month and the costs associated with her childcare obligations amounted to £220 a month.  This means that even prior to the reduction in her pension, Mrs Webster’s income was insufficient to meet all of her expenses.  Mrs Webster has confirmed that she met the shortfall by reducing spending on holidays and non-essential house maintenance.  
59. As a result, Mrs Webster must have always assumed a reduction in her non-essential spending in order to provide childcare for her grandchildren.  Mrs Webster has said that, she “might” have waited longer to offer childcare or reconsidered that decision, had she known the correct value of her pension.  But she does not say she would not have taken on these responsibilities. 

60. Given this, and the difference between the overpaid pension and her childcare costs, I am of the view that Mrs Webster did not take on these responsibilities solely on the basis of the additional £57.81 she received each month. In addition, I find that on that more likely than not, she would have agreed/offered to take on the childcare responsibilities, even if she had known the true value of her pension.  Although, I accept that the additional amount would have contributed to Mr and Mrs Webster’s assessment of whether or not the childcare duties were affordable. 
61. Mrs Webster has outlined some additional spending on one off items as outlined in paragraph 22.  However, these appear to be one off purchases that were not the subject of loans or credit agreements that would have increased Mrs Webster’s monthly outgoings and as such, these purchases cannot be said to have been made solely as a result of Mrs Webster receiving the additional monthly pension payments of £57.81. 
62. On this basis, I find that Mrs Webster did not change her position as a result of receiving the additional pension benefits and therefore is not entitled to receive her pension at the higher original rate on an ongoing basis or have the repayment of the overpaid pension waived or reduced.

63. Mrs Webster remains concerned that the value of her income would be reduced by 23% in total if she has to repay the overpaid pension, given the reduction in her pension that has already taken place.  However, I note that Staffordshire Council have offered to secure the repayment of the overpaid pension, (without interest accruing) by a charge of Mrs Webster’s home, thereby avoiding the need to make any repayments, whilst she is still caring for her grandchildren.  Whilst I appreciate that Mrs Webster may not find this idea appealing it would prevent her income decreasing and prevent the gap widening between her income and her expenses.
64. Based on the information provided by Mrs Webster, it is clear that she can afford the essentials in terms of food and utilities on her current income and that she has scope to mitigate the shortfall in her income in other areas.  Furthermore, the Council’s offer of a fixed charge on her home would mean that she would not have to make any further payments immediately.  Therefore, I am of the view that the decision made by the Council not to reduce or waive the repayment of the overpaid pension on the basis of financial hardship was reasonable in the circumstances and does not amount to maladministration.
Handling of Recovery of Overpayment
65. Finally, Mrs Webster complains about the Council’s handling of the recovery of her overpaid pension and that their actions were an attempt to bully and intimidate her into repaying the overpaid pension.
66. Having reviewed the correspondence, it is clear that the Council failed to give Mrs Webster adequate notice of the reduction to her pension.  I note that Mrs Webster responded to their original letter informing her of the overpayment within three days and specifically requested information about how she could lodge an appeal regarding the actions of the Council.  Whilst I accept that Council referred Mrs Webster to the TPAS in their response on the 3 February 2011, they failed to advise her of the Fund’s IDRP or provide any explicit response to her query about her rights of appeal. 

67. The Council said that this is because they took the view that this was a debt recovery matter and would be resolved shortly.  However, Mrs Webster made it clear at the outset of her correspondence with them that she intended to challenge their decision in relation to the recovery of the overpayment.  As such the Council should have been explicit about the appeals process, given her specific requests for this information on at least two occasions.

68. The Council was not bound by the Office of Fair Trading guidelines on debt recovery as it relates to consumer credit agreements.  Having said that, I accept that the principles outlined are reasonable expectations of those pursuing recovery of any debt.

69. It is clear that Mrs Webster was very firmly of the view that she would not repay the pension overpayment and that the Council should not be pursuing her for this money, particularly given that the overpayment was caused by their error. She maintained this view throughout her correspondence with the Council.
70. Mrs Webster says that the Council did not take account of her “vulnerability” in terms of her age, health or the financial impact of the pension reduction.  In her letters to the Council, Mrs Webster suggested that simply by virtue of her age and the fact that she is pensioner, the Council should not have attempted to recover the overpayment.   However, despite her age, Mrs Webster responses have been robust and unequivocal throughout this process.  There was no suggestion that she had difficulty managing her own affairs or understanding the information provided to her.  Therefore, I am satisfied that the Council acted reasonably in seeking to recover the debt.
71. Mrs Webster points to regularity of the correspondence received from the Council between January and May 2011, and the pressure she felt to repay the amount as a result.  
72. However, in the period from 3 February to 12 May 2011 the correspondence Mrs Webster received were not simply demands for repayment.  They were in large part, responses to her requests for information about the source of the error, the calculation of the overpayment and later her claim regarding additional service credit.

73. On each occasion, the Council provided the explanations requested, each of which they believed demonstrated that an overpayment had taken place and that they were entitled to recover it.  I accept that requests for repayment of the debt were still included in these letters.  However this included a range of options for repayment, including suggesting a different repayment schedule and the option of submitting a request to the Council for “reducing or cancelling the debt” and requesting additional time to respond.
74. In this period, Mrs Webster did not request any extensions for responding to the Council, nor did she submit any further arguments in support of why she should not repay the debt, apart from her stated view that she should not be penalised for the Fund’s error. 
75. Whilst I appreciate that Mrs Webster was awaiting advice from TPAS in this period, she did not inform the Fund that she was seeking their advice until her letter of 13 April 2011. 
76. In their following letter, the Council asked Mrs Webster for the contact details of her TPAS adviser.  I note that Mrs Webster did not respond to this request.

77. It could be argued that knowing that Mrs Webster had contacted TPAS the Council should not have issued the invoice in May 2011.  However, at this point the Council had been corresponding with Mrs Webster since February 2011, who had reiterated in every letter that she did not intend to the repay the overpayment and had not provided any new arguments about why she should not repay it, despite having been invited to do so.  In addition, their request for information about Mrs Webster’s TPAS adviser had not been provided.
78. I also note that once TPAS made contact with the Council on 16 May 2011, that following this contact they did not make any further attempts to recover the debt.
79. From Mrs Webster’s point of view, anything shorting of cancelling the debt during this period was likely to be seen as exerting undue pressure.  However, the Fund had an obligation and a right to reclaim the overpaid pension and from their perspective Mrs Webster was refusing to engage in any practical dialogue with them, despite being given the opportunity to do so.  I accept the Fund’s position.
80. Mrs Webster feels that the offer of a charge on her property was an attempt to force her repay the overpayment by “borrowing” on the equity in her property.  However, I am of the view the Council was responding to her concerns that that she could not afford the monthly repayment in light of her childcare responsibilities as set out in their Stage One IDRP response.  There is nothing unusual in the suggestion of charge on a property in repayment of a debt, and I do not find that the Council acted improperly in suggesting it.  
81. Therefore, whilst I acknowledge their oversight in failing to provide Mrs Webster with details of the appeals process, I am of the view that the Council acted reasonably overall in their attempts to reclaim the overpaid pension.
82. Mrs Webster also claims she is being treated unfavourably in comparison to other members who were subject to the 2008 GMP errors.  However, the 2008 GMP error was a national issue which affected all Councils within the Local Government Pension Scheme.  As such, decisions about the rectification of the errors identified and reclamation of any overpayments were made by central government.  
83. Even if the decision had been made by the Council, they would not be bound to adopt the same approach in respect of any subsequent GMP error.  The Council is obliged to consider each case on it merits, given their duty to reclaim overpayments.  Any decision not to do so would be exceptional.  As a result it was not maladministration that this overpayment was not handled in the same way as the 2008 GMP errors.
84. The situation Mrs Webster finds herself in clearly has arisen through a mistake by the Council.  And no doubt this has caused Mrs Webster distress and inconvenience. . In recognition of this I consider it would be appropriate for the Council to pay her £250 compensation. 
Additional Service
85. Mrs Webster has said that she took on additional hours in 1993 when her job sharer left her post. Although, Mrs Webster is of the view that these additional hours should have been treated as pensionable, she is unable to provide any records from this period which show the basis on which she agreed to take on the additional hours.  Nor has she suggested that there was an explicit agreement to treat her additional hours as pensionable. 

86. The Council have confirmed that Mrs Webster did not pay pension contributions for the additional hours worked and therefore these hours were not included as part of her pensionable service or pay.  They have also confirmed that they do not hold any HR records in relation to Mrs Webster’s increased hours. Therefore I am unable to verify the basis on which Mrs Webster undertook these additional hours.  In the absence of any documentary evidence to the contrary, there is nothing to support Mrs Webster’s assertion that her additional hours between 1993 and 1995 should have been treated as pensionable.  In any event, given that no pension contributions were deducted in respect of these hours, Mrs Webster has not suffered any loss of salary as a consequence of those hours not being included as part of her pensionable service.

87. For the reasons outlined above I do not uphold this part of Mrs Webster’s complaint. 
Directions
Within 28 days from the date of this determination, Staffordshire County Council shall pay Mrs Webster directly £250 for the distress and inconvenience caused by their overpaying her pension. 
Kim Parsons
Deputy Pensions Ombudsman

31 March 2014 
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