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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs J Price

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent(s) 
	NHS Pensions



Subject

Mrs Price complains about the level of ill health early retirement benefit that she has been awarded from the Scheme.
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against NHS Pensions because although mistakes were made at the time of the initial decision and at the first review of the initial decision NHS Pensions’ subsequent actions effectively put right the earlier errors. 
DETAILED DETERMINATION
Regulations

1. Regulation E2A of the 1995 Section of the NHS Pension Scheme Regulations provides:

“(1)
This regulation applies to a member who-

(a)
retires from pensionable employment on or after 1st April 2008...

(2)...

(b)
the member's employment is terminated because of physical or mental infirmity as a result of which the member is-


(i)
permanently incapable of efficiently discharging the duties of that employment (the "tier 1 condition"); or


(ii)
permanently incapable of regular employment of like duration (the "tier 2 condition") in addition to meeting the tier 1 condition...”

2. Regulation E2A goes on to provide that, where the member meets the tier 1 condition, the pension is calculated by reference to the member’s pensionable service to the date employment is terminated and paid without reduction. If the member also meets the tier 2 condition, the pension is calculated by reference to the member’s pensionable service to date plus two-thirds of their prospective membership to normal benefit date. Regulation E2A lists the factors which must be taken into account in determining whether a member meets the tier 1 and tier 2 conditions. These include: whether the member has received appropriate medical treatment, their mental and physical capacity, the type and period of rehabilitation it would be reasonable for them to undergo and (for tier 2) what reasonable employment they would be capable of and what training it would be reasonable for them to undergo. “Appropriate medical treatment” is defined as,

“such medical treatment as it would be normal to receive in respect of the incapacity, but does not include any treatment that the Secretary of State considers –

(a) it would be reasonable for the member to refuse,

(b) would provide no benefit to restoring the member’s capacity for –

(i) efficiently discharging the duties of the member’s employment ...

(ii) regular employment of like duration...


before the member reaches normal benefit age; and

(c)
that, through no fault on the part of the member, it is not possible for the member to receive before the member reaches normal benefit age.

3. “Regular employment of like duration” is defined by reference to whether the member was whole-time or part-time before their employment was terminated.

Material Facts

4. Mrs Price was born on 14 September 1960. 
5. She was employed as a part-time Staff Nurse within the NHS and was a member of the Scheme. 

6. In June 2011 Mrs Price went on long term sick leave suffering from musculoskeletal problems. She was diagnosed with a cervical disc prolapse in July 2011. At the time her sickness leave commenced Mrs Price was working 32 hours per week in a Day Surgery Unit. 

7. During her absence and her phased return Mrs Price was reviewed regularly by her employer’s occupational health service (OHS).

8. Mrs Price’s consultant in pain management said, in a report dated 15 September 2011, that although there had been some improvement since Mrs Price had been given a steroid injection in July 2011 she was still on medication and surgery was being considered. In a further report, dated 23 September 2011, to the OHS the consultant in pain management said “I do expect her to make a full recovery either with steroid injections and the passage of time or with surgical intervention. 

9. A report, dated 20 September 2011, from Mrs Price’s physiotherapist said that following physiotherapy Mrs Price had made no improvement. 
10. On 20 October 2011, Mrs Price’s employer wrote to her in relation to her return to work on a phased return basis. The letter said “As per the correspondence from occupational health it seems that the pre-assessment clinic will be the best place for you to work and then gradually progress to working within the EAL [Elective Admissions Lounge].”     

11. In a report, dated 4 November 2011, Mrs Price’s Consultant Neurosurgeon said “…she would be well advised to avoid regular, heavy and awkward lifting and it would therefore seem that your suggestion about lighter duties is reasonable…The degenerative changes in her neck are not going to spontaneously resolve. However, as you know the symptoms from degenerative spinal disease tend to come and go over the months and years and the future is therefore difficult to predict.” 

12. Mrs Price returned to work on a phased return basis on 7 November 2011 undertaking administrative roles initially in the pre-assessment clinic and then in elective admissions.  
13. In a report dated 27 February 2012 the OHS physician said “I believe she is fit for an administrative role which avoids heavy manual handling and as noted previously this has been concurred with by her treating specialist.” 
14. On 30 April 2012 Mrs Price went on sick leave following a fall whilst at work. She did not return to work.  

15. Mrs Price applied for ill health retirement benefits on 9 May 2012. 

16. Mrs Price’s GP advised in a report, dated 10 May 2012, that there were no surgical options available to remedy her condition and that Mrs Price was under regular review by the Pain Clinic. The GP concluded that Mrs Price could not undertake her nursing duties and said that if alternative work could not be found she would support ill health retirement.

17. NHS Pensions referred the matter to its medical advisers, Atos Healthcare (Atos), together with the GP report dated 10 May 2012, the Consultant Neurosurgeon’s report dated 4 November 2011, the reports from the Consultant in pain management dated 15 and 23 September 2011 and the report from the Physiotherapist dated 20 September 2011. Mrs Price was advised in a letter dated 19 June 2012 that her application had been rejected. Atos’ advice was: 
“The employer states that the applicant is in work with duties restricted to Pre-Assessment (following phased return in November 2011) and has not returned to full duties to date. The employer does not confirm that redeployment has been sought but [OHS Physician] states that no duties are available to her due to her restricted physical activity and likelihood of reduced hours… 
[OHS Physician]’s opinion on prognosis is noted however the Neurosurgeon opinion is preferred. It is considered that it is premature to conclude that the symptoms arising from this applicant’s degenerative cervical spine disease will persist at a level sufficient to preclude her NHS duties (including with adjustments) for the coming 8 years to normal benefit age. 

It is considered that currently available information does not tend to indicate that this applicant is on the balance of probabilities, permanently incapable of the duties of NHS employment. 
The Tier 2 condition cannot be met the Tier 1 Condition has not been met.”

18. Mrs Price appealed NHS Pensions’ decision not to award her ill health benefits on 16 July 2012. In her letter Mrs Price explained that she cannot carry out full nursing duties and so had applied for a number of other positions within the hospital, including Retinal Screening and as a Pharmacy Assistant but had been declined for all the positions because of her neck injury. Mrs Price also submitted a number of letters and reports which included a further report, dated 10 July 2012, from her GP who said:

“She was not able to perform her nursing duties in the Day Unit but worked in the Pre-Assessment Clinic in an admin role. Even this was a struggle for her…I do not feel Jacqueline is able to return to her work as a nurse in the long term. I feel that she does have a physical disability which gives rise to permanent incapacity for her duties as a nurse…I feel that on the balance of probabilities, Jacqueline is not going to recover from her neck problem and will remain unfit for her duties…”

19. On 15 August 2012, NHS Pensions wrote to Mrs Price and said that having reviewed her application they had reached a view that she was entitled to Tier 1 benefits but that she did not meet the eligibility criterion to be awarded Tier 2 benefits. The letter said:

 “It is considered that currently available evidence indicates that this 51 year old part time (32 hours per week) Staff Nurse, is on the balance of probabilities, permanently incapable of the duties of her NHS employment. The Tier 1 condition is met. 

She has degenerative disease of her Cervical Spine with a C5/6 and possibly C6/7 disc prolapse with sensory symptoms in her arms. She has had nerve root injections with limited success. Surgery is a possibility but it is not being considered at this time. She is on strong analgesics.

She was redeployed at work but this was only for a temporary period and could not be sustained…

It is considered that currently available evidence does not tend to indicate that this applicant is, on the balance of probabilities, permanently incapable of regular employment of like duration (having regard to the number of hours, half days and sessions the member works in the NHS employment).

The Tier 2 condition is not met.

Although it is accepted that she is not fit for her current nursing post it is considered, with ongoing treatment and possible surgery, if appropriate, that she may be fit for a sedentary regular employment of like duration in the 9 years to her normal benefit age.”    

20. Mrs Price appealed NHS Pensions’ decision not to award her Tier 2 ill health benefits on 21 August 2012. The matter was referred to Atos who sought further information from the OHS.  

21. Mrs Price’s employment was terminated on grounds of ill health on 28 August 2012.

22. The OHS Physician responded to Atos on 10 October 2012 and said he had not seen Mrs Price since 28 May 2012 and that she had an appointment on 30 July 2012 which she did not attend. In response to Atos’ request for an opinion on Mrs Price’s capability to work the OHS Physician said “It was my considered opinion that whilst there was some potential for improvement to her paraesthesia in the upper limbs (based on her neurosurgeon’s opinion) the neck pain would persist and as a consequence her own role of that of a staff nurse would likely be impossible to continue until retirement age. I would not suggest that the current evidence means she is unfit for all roles.”

23. Having reconsidered her case, NHS Pensions wrote to Mrs Price on 15 November 2012 rejecting her appeal for Tier 2 ill health benefits. The letter said:   
“…the medical adviser has commented,

On 27th Feb [OHS Physician] wrote to the Theatre Services Unit Manager that both he and the treating specialist concurred that Mrs Price was fit for an administrative role. He had earlier written that he could not consider any adjustment to her then role that would have allowed her to sustain it. Specialist roles and administrative roles may well be suitable in this regard. 
Occupational Health also forwarded the copy of the letter of dismissal that was issued to Mrs Price that they had on file. The dismissing manager…set out what steps the employer had taken to get her back to work. This included a successful period when Mrs Price was able to work on the telephone Pre-Operative Assessment Clinic. It was because she was unable to progress from that temporary role to her own substantive appointment that the employer progressed to dismissal. [Dismissing Manager] noted that Mrs Price had applied for and been unsuccessful in her application for one post and had declined to apply for any other posts considered potentially suitable as alternatives. The dismissing manager found that redeployment had been attempted and had not been successful.    

That evidence accumulated without this application for IHER in mind. I am satisfied that it shows that those closest to the management (medical and managerial) of Mrs Price considered her capable of alternative working.”  

 Summary of Mrs Price’s position  
24. She has a physical disability and, as a result, has a blue badge and is in receipt of Disability Living Allowance. She is permanently unable to do any work of like duration. The treating specialists have discharged her because there is no more they can do.   
25. Although her consultant in pain management said in the report dated 23 September 2011 “I do expect her to make a full recovery either with steroid injections and the passage of time or with surgical intervention” that did not happen. The consultant neurosurgeon advised against surgery and she was discharged back to her GP because there was nothing more they could do.   
26. NHS Pensions have picked only the negative aspects from the various documents. In addition there is nothing in the reports from her Consultant Neurosurgeon that say that it is premature to conclude that the symptoms she has will preclude her NHS duties for the next eight years. 

27. She applied for four posts within the NHS which covered different areas within the NHS. These posts were all like for like hours as she was doing in the Day Unit. She was informed by all the departments that because she had a cervical injury she would not be interviewed. 

28. The OHS Physician has said she would be covered by the Equality Act. Because she could not carry out her nursing duties in the Elective Admissions Lounge she was discriminated against.   
29. It was recommended that she would suit an administration role, which she applied for but she was not successful.  She was never assessed to see whether she could do an administrative role.  
30. NHS Pensions should not have considered the opinion given by the OHS physician in October 2012 as she had already been dismissed by this point. He was not her treating specialist and his opinion is not valid. 

Summary of NHS Pensions’ position  
31. Mrs Price’s application has been properly considered. NHS Pensions has taken into account all the relevant evidence. It has taken advice from proper sources, i.e. the Scheme’s Medical Advisers, accepted that advice, weighed the evidence appropriately and, as a result, arrived at a correct decision.  
32. There is nothing to suggest that the medical adviser either ignored or fundamentally misinterpreted the medical evidence when giving his opinion in July 2012. 
Conclusions

33. In order to be entitled to a pension under Regulation E2A, Mrs Price must be permanently incapable of discharging efficiently the duties of her former NHS employment (Tier1 benefits). 'Permanently' is defined as until, at the earliest, her 60th birthday. If that criterion is met, then in order to meet the criterion for Tier 2 benefits, she must be considered permanently unable to do any work of like duration. The decision as to whether or not Mrs Price qualifies for an ill-health pension lies with NHS Pensions.
34. At the time Mrs Price’s application was first considered, in June 2012, the Scheme’s medical adviser opined that “it is premature to conclude that the symptoms arising from this applicant’s degenerative cervical spine disease will persist at a level sufficient to preclude her NHS duties (including with adjustments) for the coming 8 years to normal benefit age.” He acknowledged the opinion given by the OHS Physician but said he preferred the opinion provided by Mrs Price’s Consultant Neurosurgeon and concluded “that currently available information does not tend to indicate that this applicant is on the balance of probabilities, permanently incapable of the duties of NHS employment.”  NHS Pensions accepted the medical adviser’s recommendation and Mrs Price was denied access to ill health retirement benefits. 

35. Whilst my role is not to consider the medical evidence and reach my own decision about whether the applicant meets the criteria for ill-health retirement it is, nonetheless, clear that although the medical adviser said he preferred the opinion of the Consultant Neurosurgeon his conclusions were then not entirely consistent with the specialist's opinion. The Consultant Neurosurgeon suggested that “symptoms from degenerative spinal disease tend to come and go over the months and years and the future is therefore difficult to predict” (My emphasis.)  He made no mention of Mrs Price’s ability to return to her NHS duties and in fact said “your suggestion about lighter duties is reasonable…The degenerative changes in her neck are not going to spontaneously resolve.” (Again, my emphasis.) In my judgment NHS Pensions should, at the very least, have queried the medical adviser’s conclusion and not to have done so constitutes maladministration. However, any injustice arising from this was redressed the following month when Mrs Price was awarded Tier 1 ill health benefits following a review of the initial decision.   
36. At the first review, in July 2012, the Scheme’s medical adviser opined that although Mrs Price was “not fit for her current nursing post it is considered, with ongoing treatment and possible surgery, if appropriate, that she may be fit for a sedentary regular employment of like duration in the 9 years to her normal benefit age.”  NHS Pensions accepted the medical adviser’s recommendation and Mrs Price was granted Tier 1 ill health benefits. 

37. By the time of the second review in November 2012 the Scheme’s medical adviser acknowledged that Mrs Price would be suitable for specialist and administrative roles and concluded “I am satisfied that it shows that those closest to the management (medical and managerial) of Mrs Price considered her capable of alternative working.”  
38. When considering an individual’s eligibility for Tier 2 benefits NHS Pensions need to satisfy themselves that the individual is permanently incapable of engaging in regular employment of like duration to his or her former NHS employment and, if so satisfied, they then need to decide what reasonable employment he or she would be capable of and what training it would be reasonable for the individual to undergo.  Clearly, that did not happen at the first review of the initial decision. I cannot see that any consideration was given by NHS Pensions to the type of employment Mrs Price might be capable of or consideration given to what training it would be reasonable for her to undergo.  

39. However, in my view NHS Pensions put right its earlier failing as due consideration was clearly given to the types of employment Mrs Price might reasonably be able to undertake by reference to the type of administrative roles she had carried out during her phased return to work. Whilst there is no mention of any training requirements I do not see that this was a necessary consideration given that Mrs Price had apparently successfully undertaken the identified administrative roles since the diagnosis of her condition.      

40. Mrs Price contends that she is entitled to Tier 2 ill health benefits on the grounds that she was unable to secure any of the roles she applied for. Although when considering the types of employment an individual might reasonably be able to undertake it is correct to say that the role or the job must be available that is only in the sense that the role must exist somewhere. Whether, or not, the person would be chosen for, or indeed choose to accept, the work is not relevant in establishing the individual's capacity to undertake the role identified.  
41. Mrs Price has pointed out that the OHS Physician indicated that she would be covered by the Equality Act 2010 (which replaced the Disability Discrimination Act 1995). I am not quite clear where she think that leads (it seems she may have been thinking about obligations owed to her by her employer).  The general duty imposed by the Equality Act 2010 requires public authorities to have due regard to the need to take steps to take account of disabled persons' disabilities, even where that involves treating disabled persons more favourably than other persons. In determining Mrs Price’s eligibility to receive an ill-health pension NHS Pensions are not undertaking a public function. They are acting as a "responsible person" in relation to an occupational pension scheme (Part 5, Chapter 2, Section 61 of the Equality Act). Their actions, therefore, fall to be considered by reference to the non-discrimination rule which is assumed to be included in an occupational pension scheme. By virtue of the non-discrimination rule, a responsible person must not discriminate against another person in carrying out their functions in relation to the pension scheme.

42. The question is, therefore, whether NHS Pensions treated Mrs Price less favourably than they would treat others by reason of her condition when deciding her eligibility to receive an ill-health pension, by reference to a person in circumstances that are not materially different.  I do not think that she is suggesting that NHS Pensions did so, and there is anyway no evidence that they did.
43. Mrs Price points out that she meets the threshold for Disability Living Allowance paid by the State. The criteria are, however, very different to the criteria for an ill-health pension under the Scheme.  In particular there is no permanence requirement for DLA.
44. Mrs Price expresses concern that NHS Pensions have considered the opinion given by the OHS physician in October 2012, because by then she had left NHS employment. The decision given in October 2012 was a reconsideration of whether the initial decision, made in June 2012, was correct. It was entirely appropriate for Atos to have requested an opinion on Mrs Price’s capability to work from the OHS Physician who had assessed her whilst she was still in NHS employment.  
45. In summary, although mistakes were made at the time of the initial decision and at the first review of the initial decision I am satisfied that NHS Pensions  subsequent actions effectively put right the earlier errors. 

46. For the reasons given above I do not uphold Mrs Price’s complaint.  
Tony King 

Pensions Ombudsman 

4 October 2013 
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