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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms Sandra E Andrews

	Scheme
	Local Government Pension Scheme

	Respondents
	North Nottinghamshire College, Nottinghamshire County Council


Subject
Ms Andrews has complained that the College and NCC have not considered her request for the early payment of her deferred benefits on the grounds of ill health properly.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the College and NCC because whilst future treatment options were identified they did not consider whether Ms Andrews’ ill-health was likely to be permanent if these options were undertaken. 

DETAILED DETERMINATION

Scheme Regulations
1. Relevant to this complaint are the Local Government Pension Scheme (Benefits Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).
2. The relevant provision under the 2008 Regulations is contained in regulation 31, set out in full at Appendix 1 to this Determination. 
Background
3. Ms Andrews’ date of birth is 1 March 1957. She had been employed at the College as an Administrative Assistant.

4. Ms Andrews had been a member of the LGPS from 1993 until July 2010 when her position with the College was made redundant. She was entitled to a deferred benefit from the LGPS payable from age 65.

5. She says that during her employment with the College she suffered a back injury at work and also suffered from Fibromyalgia. She had been provided with a customised chair and writing slope for her desk, but was still in a lot of discomfort.

6. On 28 June 2011 Ms Andrews contacted the College to explain that she was suffering significantly increased symptoms of Fibromyalgia and to ask that a medical assessment be organised so that she could make a request for her LGPS benefits to be paid early.

7. On 8 July 2011 the College wrote to an independent registered medical practitioner (IRMP) to request that he assess Ms Andrews as soon as possible. Ms Andrews’ gave her consent to the medical assessment for ill health retirement and for the IRMP to disclose relevant information to the Pensions Authority. She attended an appointment with the IRMP on 14 July 2011.
8. On 28 September 2011 Ms Andrews contacted the College by email attaching a copy of a letter from her GP. This letter said:

“I understand [Ms Andrews] is appealing against a department of work and pensions decisions and after reviewing her notes I can confirm that she has significant ongoing problems and support her appeal”.

9. Ms Andrews pointed out to the College that she had heard nothing further regarding her request since a letter from the IRMP in July.

10. The IRMP completed his report on 4 January 2012. He explained that the reason for the delay had been in obtaining corroborative medical evidence from Ms Andrews’ GP. 

11. The evidence considered by the IRMP included a letter from Ms Andrews’ GP dated 24 October 2011. In this letter her GP set out the conditions from which she suffered including Migraine, Irritable Bowel Syndrome (IBS) and Fibromyalgia. He pointed out that she also had Chronic Recurring Depression and Osteoarthritis.

12. With regards to Fibromyalgia he said that this, in combination with her Depression, was the main reason she was unable to work. He said:

“Mrs Andrews is significantly disabled and functionally impaired by her Fibromyalgia…Although never seen by a hospital specialist I do not feel that her diagnosis is in any doubt”.

13. With regards to her Depression, stress and anxiety he said:

“The degree of functional impairment varies with each episode. I am unable to predict how this will affect her in the future other than to say that she is likely to have some degree of functional impairment for the rest of her life”

14. The IRMP said that having reviewed this information and taking into account his own assessment it was his opinion that Ms Andrews was currently unfit for the duties of her former role but that this was not necessarily permanent. Having detailed her condition the IRMP then said:

“Ms Andrews has not had specialist assessment of her problems. It is recommended…that psychiatric advice about the management of recurrent depression is obtained as there are specialist treatment options to be considered. In my opinion Ms Andrews should see a Psychiatrist for further assessment and advice about the management of her mood state before it is accepted that the current level of incapacity due to depression is permanent.

Ms Andrews has not been assessed by either a Rheumatologist or a Pain Management consultant. In my opinion a specialist assessment of Ms Andrews’ musculoskeletal problems is necessary before concluding that the level of incapacity due to those problems is permanent as there are possible treatments for her symptoms that have not been tried. It is also possible to adjust her current therapy to attempt to control the pain better”.

15. A copy of the report was sent to Ms Andrews by the IRMP on 5 January 2012. She responded in a letter dated 12 January 2012. She detailed her symptoms and added

“I had an appointment for pain management but backed out of going at the last minute and have not as yet have (sic) the courage to make another appointment. I have undergone numerous counselling sessions both singularly and in groups, all of which put me under an immense amount of stress and embarrassment and therefore I do not wish to see a psychiatrist”.

16. The IRMP submitted his report, together with a copy of Ms Andrews’ response, to the College on 23 January 2012.

17. The Employee Services Centre of NCC wrote to Ms Andrews on 6 February 2012. They said that the occupational health department had deemed that she did not meet the ill health criteria for the early release of her LGPS benefits.

18. Ms Andrews appealed against the decision under Stage 1 of the Internal Dispute Resolution Procedure (IDRP). As she had been directed she set out her appeal in a letter to the College dated 16 February 2012.

19. The College responded on 24 February 2012. Their letter said:

“Clearly in considering your appeal, it is not necessary for me to have any medical expertise, but purely to consider the evidence presented to me. Having reviewed [the IRMP’s] report, it is clear that he has taken into account what he considers to be three main relevant medical problems. His medical opinion is such that whilst these are permanent conditions, their symptoms relapse and remit. He also confirms that none of these conditions are necessarily progressive and that continuing deterioration is not inevitable. [The IRMP] also reports that you have not been assessed by specialists and that as there are possible treatments for the symptoms, he cannot conclude that the level of incapacity experienced is permanent.

Having considered the evidence presented, including your own account, I support the decision made by [the IRMP] and therefore cannot agree to your appeal”.

20. Ms Andrews was told that if she remained dissatisfied with the decision she had the right to ask the NCC Pension Fund administering authority to look at her complaint again. She wrote to the Pensions Section at NCC on 9 March 2012 setting out her reasons for appealing against the decision.

21. NCC issued their response to her appeal on 25 June 2012. Having set out a chronology of Ms Andrews’ case the letter explained that the regulatory provisions governing ill health retirements under the LGPS were set out in Regulations 20 and 31 of The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 as amended by The Local Government Pension Scheme (Amendment) Regulations 2008 and in Regulation 56 of The Local Government Pension Scheme (Administration) Regulations 2008 as amended by The Local Government Pension Scheme (Amendment) Regulations 2008.
22. NCC said that they considered that the correspondence from the IRMP was neither ambiguous nor contradictory and therefore did not feel it necessary to obtain a further medical opinion. They referred to the Supplementary Guidance for IRMPs produced by the Department for Communities and Local Government dated July 2009 which stated:

“The IRMP must consider whether on the balance of probabilities, an illness renders the employee permanently incapable of discharging efficiently the duties of his/her relevant employment, and, if so, whether as a result of that condition he/she has a reduced likelihood of obtaining any gainful employment before reaching normal retirement age”.

23. The response considered that the IRMP was an appropriate person as regards the LGPS Regulations and that he had reviewed all the appropriate clinical information in providing a medical certificate indicating that in his opinion Ms Andrews was not suffering from a condition that rendered her permanently incapable of discharging efficiently the duties of her relevant employment because of ill health or infirmity of mind or body. It also considered that the IRMP’s opinion appeared reasonable when considering the guidance given by the Association of Local Authority Medical Advisers and the Supplementary Guidance for IRMPs.

24. It concluded that the decision of the College that Ms Andrews did not meet the criteria for the early release of deferred benefits was correct in light of the available medical evidence and therefore it rejected Ms Andrews’ complaint.
Conclusions
25. Under Regulation 31of The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, Ms Andrews can elect for the early payment of her deferred benefits if she becomes permanently incapable of discharging efficiently the duties of her former employment because of ill-health or infirmity of mind or body. The College must decide whether Ms Andrews is entitled to receive her benefits under Regulation 31. Before they do so, they must obtain a certified opinion from an IRMP as to whether Ms Andrews is permanently incapable of discharging efficiently the duties of her former employment because of ill-health. 
26. In reaching a decision, the College must ask the right questions, construe the Regulations correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

27. There is no dispute that Ms Andrews was suffering from an illness or injury which prevented her from working. The issue is whether her illness was such that, despite any appropriate medical treatment which might be available, she was likely to be unable to work again before her normal retirement date.
28. At the time of the initial decision the IRMP referred to there being further treatment options available and concluded that it was too early to accept that Ms Andrews’ current level of incapacity was permanent. Whilst I accept that it might be rare for an authority not to agree with the IRMP, the College was not bound by the IRMP’s opinion; they are still required to come to a decision as to Ms Andrews’ entitlement to benefit.

29. I have some concerns over the approach taken by the College. I have seen no evidence that the College actually made the initial decision at all. The letter rejecting Ms Andrews’ application was sent directly to her by the IRMP and was confirmed later by NCC. In addition, it appears that the College have simply accepted the IRMP’s opinion without question. Furthermore, the reference by the Employee Services Centre of NCC in their letter dated 6 February 2012 to the IRMP as the ‘occupational health department’ leads me to question the degree to which the IRMP can, in any event, be  considered independent 
30. Ms Andrews’ case was considered again under the Scheme’s IDRP. At Stage 1 the decision-maker said “whilst these are permanent conditions, their symptoms relapse and remit”. The letter then goes on to say “[The IRMP] also reports that you have not been assessed by specialists and that as there are possible treatments for the symptoms, he cannot conclude that the level of incapacity experienced is permanent”. The decision-maker supported the decision made by the IRMP and rejected the appeal. 
31. Although at IDRP Stage 1 it was recognised that there were untried treatments. I would have expected the decision maker to have, at the very least, clarified the position as regards the possible future treatments and what their likely effect would be. If Ms Andrews’ ill-health was likely (that is, on the balance of probabilities) not to be permanent if those treatments were undertaken, then they could reach a conclusion that it was probably not permanent at the time of the application. Furthermore, having said that it was necessary to consider the evidence presented, the Stage 1 IDRP decision maker then continued by referring only to the report produced by the IRMP, therefore apparently ignoring the information provided by Ms Andrews’ GP.
32. There was little if any consideration given, at any stage in the process, to the extent that, even if there remained untried treatments, they would have any effect and within what timescales. The IRMP simply asserted, for example, that “Ms Andrews has not had specialist assessment of her problems…Ms Andrews should see a Psychiatrist for further assessment and advice about the management of her mood state before it is accepted that the current level of incapacity due to depression is permanent " and " Ms Andrews has not been assessed by either a Rheumatologist or a Pain Management consultant…a specialist assessment of Ms Andrews’ musculoskeletal problems is necessary before concluding that the level of incapacity due to those problems is permanent” (Paragraph 14 above). These observations do not demonstrate any consideration being given to the likelihood or not that the untried treatment would be successful in the timescale required. 
33. The question to be answered was whether, on the balance of probabilities, the ill health which prevented Ms Andrews from working was likely to be permanent. If such ill health might improve, as a result of treatment, so that she could have potentially resumed her duties, then the view might well have been taken that the ill health was not likely to be permanent. However, proper regard should be had for whether, for whatever reason, access to such treatment within the time available is possible and for the speed with which any improvement may be expected. I can see no evidence that these considerations played any part in the decision making process either at the time of the original application or on appeal. There was clearly little if any consideration given, at any stage in the process, to the extent that, even if there remained untried treatments, they would have any effect and within what timescales. I consider the College’s failure to consider this question to be maladministration. 
34. I have seen no evidence that the College clarified the position with regard to possible future treatments either at the initial decision stage or at the IDRP Stage 1 appeal. It cannot therefore be considered correct to have rejected Ms Andrews’ application on grounds that there were untried treatments which might help her return to work. I am therefore remitting the matter to the College to consider afresh.
35. Insofar as NCC are concerned it is not their role as the Stage 2 IDRP decision maker to question the opinion given by the independent registered medical practitioner. It is their role to consider the process undertaken and ensure that all relevant matters and evidence have been taken into account. In my judgment NCC ought to have recognised at Stage 2 of IDRP that proper certification had not been obtained and that Ms Andrews’ application had not been considered properly and remitted the matter back to the College at that time. Not to have done so constitutes maladministration and has lengthened the overall process which undoubtedly will have caused Ms Andrews’ distress and inconvenience. 
Directions   
36. I direct that within 28 days of this determination the College shall obtain such further reports as may be needed and reconsider whether Ms Andrews was entitled to benefits under Regulation 31 in June 2011 in particular having regard to what untried treatments have been identified and whether these are in fact likely to render her condition less than permanent and issue a further decision.

37. In the event that it is decided that she was so entitled, the benefits shall be put into payment as soon as is practicable and, if they are payable from a past date, simple interest is to be paid on any benefits from the due date of each payment to the date of actual payment.

38. The interest referred to above is to be interest as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008
39. For the maladministration identified above NCC shall pay to Ms Andrews the sum of £250 for the distress and inconvenience she has been caused 
JANE IRVINE
Deputy Pensions Ombudsman
5 June 2013 
Appendix

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

20.
(2) 
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a)
as if the date on which he leaves his employment were his normal retirement age; and

(b) 
by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(4) 
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)
are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and

(b) 
unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

31. 
(1)
 Subject to paragraph (2), if a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body— 

(a)
he may request to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) of regulation 20 apply. 

(2) 
If a member does not request immediate payment under this regulation, he is entitled to receive a pension without reduction, payable from his normal retirement age. 

The Local Government Pension Scheme (Administration) Regulations 2008

44.—    (1) 
An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers’ contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount.

(2) 
The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment.

(3) 
The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due.

(4) 
Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member’s contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.

(55)
First instance decisions - general

(1)
Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

…


(4)
Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5)
That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6)
Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him…

(56)
First instance determinations: ill-health

(1)  
Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under  regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation  (early leavers: ill-health) must be in a position to declare that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case, 

and he must include a statement to that effect in his certificate.

(1A)Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations…

(3)
The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a)
in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or 

(b)
in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations.” 
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