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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr N Royall 

	Scheme
	The Superannuation Arrangements of the University of London, SAUL,( the Scheme ) 

	Respondent(s) 
	Imperial College of Science, Technology & Medicine , ICSTM, (the Employer)

SAUL Trustee Company, STC, (the Scheme Trustees)  



Subject

Mr Royall contends that:
· his application for an ill health early retirement pension was  refused without proper consideration;

· the respondents wrongly considered his application as a deferred Scheme member rather than an active Scheme member;
· he was not advised of his rights under the Medical Records Act to view certain medical reports in connection with his case.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be not be upheld against ICSTM and STC because Mr Royall’s request for an ill health pension had been properly considered in accordance with the Scheme rules.  
DETAILED DETERMINATION

Material Facts

1. Mr Royall was signed off from work by his GP in November 2007 because of his medical condition, which was diagnosed as being a pituitary tumour. The symptoms were stated as being extreme fatigue, constant headaches, muscle and joint pain, eyesight problems, depression and memory loss. Mr Royall was seen by various medical consultants and ICSTM’s occupational health doctor who said that he was unfit for work and would remain so for the foreseeable future, but that there was a likelihood that he could be fit enough to resume work related tasks at some point before his 65th birthday. Mr Royall has not returned to work since November 2007.
2. Mr Royall wrote to Jane Green of STC, on 24 November 2009 saying,

“1…have been on long term sick leave for the past two years. It has been said by the College’s OH dept that I may recover before normal retirement age so they are not recommending early retirement through ill health grounds.
As I am unfit to work in my job in a substantive role I should like to take early retirement of my own accord a month after my 50th birthday which is on 3 February 2010 as this will give me the opportunity to give proper notice of my leaving employ. 

As I am absent from work, please reply to me at the above address as soon as possible as I haven’t given my employers notice yet.” 

3. Mr Royall  wrote to Penny Green Chief Executive of STC on 13 January 2010 saying,

“ I am writing to  you to complain that my request for early retirement on ill health grounds from….Imperial College has been deliberately ignored and therefore I wish to apply for ill health retirement directly to the trustees of SAUL.

I have seen various consultants and Imperial College’s occupational health doctor who are of the opinion that I am unfit for work and will remain so for the foreseeable future. The college OH doctor will not consent to my early retirement on health grounds because there is a likelihood that I may be fit to resume my tasks at some point before I am 65. 
I am informed that I may approach the trustees of SAUL and ask to be considered for ill health retirement directly without my employer having to do so on my behalf. Therefore please consider this letter as that approach.”

4. Ms Gibbons of ICSTM sent an email to Penny Green on 18 January 2010 regarding Mr Royall’s ill health application saying, 
“The college will not support an application for retirement on medical grounds… Dr Allan Swann, the College occupational health director has seen Nicholas Royall and he does not meet the criteria. This view was reinforced by the independent medical opinion at his appeal.”

5. Penny Green wrote to Mr Royall on 19 January 2010 saying,
“The rules are clear that for an ill health retirement pension from active membership the agreement of both the Trustee and the employer is required. 

I will ask Imperial directly about your case to see if there is a possibility that the SAUL rules have not been understood. However, as you can see, if Imperial are not willing to support your application then you are not eligible for ill health retirement from active service.

If you were to resign from Imperial it might be possible for you to claim immediate payment, on an unreduced basis, of your deferred pension. The Trustee would want to take its own medical advice before granting payment, but would not seek the agreement of Imperial. We would be happy to ask our medical adviser to consult with your medical adviser and for her then to advise us whether or not you qualify under the rules. 

We can do all this without you having to actually resign so you do not make an irrevocable decision without being in full possession of the information you need. 

Please let me know if you would like me to explore the ill health from deferred pension, and in the meantime I will liaise with Imperial.” 

6. Mr Royall wrote to STC on 31 January 2010 saying that he wanted to apply directly to STC for an ill health retirement pension.
7. Mr Royall left the employment of ICSTM on 31 March 2010 and took an actuarially reduced early retirement pension from deferred status with effect from 28 February 2010. 
8. Penny Green wrote to Mr Royall on 21 July 2010 saying,

“…the Trustee’s Medical adviser was waiting for medical reports from all your consultants and your GP. 

Whilst she has now received all these reports, I have to advise you that we are still not in a position to award an ill health pension. This is because the Trustee’s Medical Adviser cannot confirm the permanence of your condition.

Our Medical Adviser has advised that we should obtain an independent opinion from a psychiatrist experienced in occupational health recommended by the President of the Royal College of Psychiatrists.”  

9. Dr A Gillibrand MB BS MRCGP, STC’s medical adviser wrote to Penny Green on 18 January 2011 regarding Mr Royall’s application for ill health retirement. She said,
“I have now received all the relevant medical reports from this gentleman’s specialists. 

… on reviewing the initial documents that we were provided with earlier in 2010, I concluded that the information did not differ greatly from that in the original reports that were used by the Imperial College occupational department. They reached the decision that he did not suffer with a permanent condition and I was in agreement with this.

However, Mr Royall asked us to obtain further reports, particularly from the chronic fatigue syndrome specialist. 
Dr Basal, consultant in Clinical Immunology and Allergy...concluded in his report dated 18 November 2010 that Mr Royall fulfils the criteria for chronic fatigue syndrome. He stated that he was “supportive of his retirement on medical grounds” and goes on to write “ I think it is unlikely that the patient will be able to return to his previous occupation given the duration of his illness and also the lack of any improvement over the last few years.”
Dr Foster, consultant physician …his most recent clinic letter in December 2010, he states that, “He finds it particularly difficult to give a clear indication as to what the outlook might be” and continues, “I feel the conclusion is that the problems could be expected to continue”. 

I would welcome your thoughts on this new information.”
10. Dr Samantha Phillips, MBBS MSC Consultant in Occupational Medicine assessed Mr Royall on 23 February 2011. In her report dated 28 February 2011 she says,

“I have been asked to provide advice with regards to Mr Royall’s request for ill health retirement. I understand that he is a member of SAUL. I note that SAUL defines incapacity as: bodily or mental incapacity or physical infirmity, which, in the opinion of the Trustee, is likely permanently to prevent a person from carrying out the duties of their employment. I understand the definition of permanency, in relation to early release of pension funds on the ground of ill health, to mean that the individual’s incapacity will on balance of probabilities prevent him/her from undertaking his/her substantive post from the time of application until normal retirement age of 65. In Mr Royall’s case this will be in 14 years. I note that advice has previously been provided by Dr A. Swann and Dr V. Cooney. I am asked to provide independent advice having never previously been involved in Mr Royall’s case.
I met Mr Royall on 23 February 2011. I have also reviewed the bundle of documents, which includes copies of his occupational and GP records and various reports from his specialists. 

..it is...my opinion that whilst investigations are ongoing and all reasonable treatment options have not yet been explored, it would be premature to conclude that Mr Royall is permanently incapacitated from his role at Imperial College. I understand that this decision is likely to be frustrating for Mr Royall as he has prolonged symptoms and no clear indication of when these symptoms will improve. There is however, a difference between fitness to work now, in the foreseeable future and permanent incapacity for work.”    

11. Dr A Gillibrand wrote to Penny Green on 1 March 2011 regarding Mr Royall’s application for ill health retirement. She said,

“Mr Royall has now been seen by Dr Samantha Phillips. She has reviewed all the reports that we have received and had consultation with Mr Royall.

…on reviewing the documents I concluded that the further information did not differ greatly from that in the original reports that were used by the Imperial College occupational health department. Their occupational health consultant and another independent occupational health physician, who was asked for a second opinion, reached the decision that he did not suffer with a permanent condition. 

I would therefore conclude that Mr Royall should not be offered ill health retirement.”
12. Penny Green wrote to Mr Royall on 3 March 2011 saying that following his recent consultation with Dr Samantha Phillips, STC’s medical adviser concluded that he did not meet the criteria for an ill health early retirement pension as his medical condition could not be assessed as being permanent . Therefore, STC were unable to pay him an ill health pension.  
13. Mr Royall wrote to Penny Green on 9 March 2011 in response her letter of 3 March 2011.  He said that he was surprised that she managed to send him a letter that predated the opinion of Dr Phillips that fails to take the requirements of the Access to Medical Records into account.  He mentioned that he wanted to appeal the decision not to award him an ill health pension. He commented that part of Dr Philips’ medical report stated that his treatment was ongoing. However, that was only true inasmuch as one of his consultants wanted to know why he had not responded to drug therapy over the last three years and had referred him to another consultant specialising in Rheumatology. This did not alter his opinion on Mr Royall’s fitness to work. Mr Royall also said that he had asked Prof HOTopf to provide him with up to date epidemiological data to give a more substantive report into the probability of recovery.   
14. STC wrote to Mr Royall on 9 May 2011 regarding the medical papers in connection with the case thanking him for sending Dr Phillips’ report and his response to the report. 

15. Mr Royall appealed the decision not to award him an ill health pension, which was then considered by STC under the Scheme’s internal disputes, resolution procedures, IDRP. 
16. The Complaints Committee which was appointed by STC to examine complaints by members and had delegated authority to action member complaints, met on 8 June 2011 to consider Mr Royall’s case. The minutes of the meeting said,

“Case for Mr Royall

…there were three strands to Mr Royall’s complaint:

· Whether he was advised of his rights under the Medical Records Act to view Dr Gillibrand’s report/opinion (following Dr Phillips medical examination) prior to advising SAUL;

· Whether he was entitled to an ill-health pension; and

· Whether the process that SAUL had followed was flawed (linked to the Medical Records Act)  
Ill health application
The Trustees noted that there was a conflict of medical opinion between Dr Gillibrand and those expressed by Mr Royall’s own consultants. It was noted that Mr Royall had been referred to an occupational health consultant, Dr Phillips but that Dr Phillips was not fully supportive of Mr Royall’s eligibility for an ill health pension as there were other treatments that Mr Royall could undergo. It was also noted that the medical adviser at Imperial College also did not recommend ill health retirement but that this test related to retirement from active status. The Committee accepted these opinions.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
The Committee sympathised with Mr Royall but noted that he had turned down alternative employment with imperial and had also refused various treatments.

The Committee considered Dr Phillips provided an independent and objective opinion. The net result was that three medical advisers had reached the same conclusion. 
Rights under the Medical Records Act 

The Committee considered however that it had not placed Mr Royall at a material disadvantage as he had had access to the report concurrently to its release to Dr Gillibrand. The Committee noted that it was not clear at that time that it was outside the correct procedures because Dr Phillips considered she was not bound by the Access to Medical Report Act information as she had not been involved in his case, treatment or diagnosis. 
Flawed process complaint 

These decisions were that:
a. His application for ill health retirement should be declined because he did not meet the permanency test.  

b. He was possibly technically correct re. his Medical Records Act request but, if so, he had not been disadvantaged materially; and

c. The possible minor infringements in following the correct procedure re. the Medical Records Act had not had any material impact on his case.”
17. The Chairman of STC wrote to Mr Royall on 21 June 2011 under stage two of the Scheme’s IDRP. He said that STC had considered his complaint at a recent meeting of the Committee. He mentioned that the Committee carefully considered his appeal in relation to the Scheme rules and he felt that there was sufficient evidence for them to make a decision. He also said that the Committee was unable to uphold his ill health retirement application as having reviewed all the paperwork and weighed the evidence; his condition was not assessed as likely to be permanent. Therefore, this meant that STC were not able to pay him an ill health pension under the Scheme rules.  

18. STC offered Mr Royall £200 for any distress and inconvenienced caused to him in connection by their handling of his access to his medical records. 

SCHEME PROVISIONS 

19. Superannuation Arrangements of the University of London (Rules as amended by all deeds of amendment up to and including the Twenty-ninth Deed of Amendment dated 21 June 2012) (Scheme Rules)
“1.2 Definitions
Incapacity means bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee, is likely permanently to prevent a person:

(a) in the case of a Member who is not a Deferred Member, from carrying out the duties of the Member's employment; or

(b) in the case of a Deferred Member, from carrying out an employment equivalent to the Deferred Member's employment before leaving Service.
Normal Pension Date means:

(ii) in relation to a Final Salary Member's Final Salary Normal Pension, the last day of the month immediately before the month in which the Member reaches age 65.
Service means continuous employment with the Employers as a Member. 
6. THE TRUSTEE
(10) Professional advice

(a) The Trustee can act on the opinion or advice of any accountant, actuary, solicitor, doctor or other professional it has employed or instructed.
6.8 The Trustee's powers
The Trustee has all the powers that are necessary or helpful to enable it to carry out its duties under the Trust Deed and Rules. It does not need agreement from the University, the other Employers, the SAUL Negotiating Committee or the Members to use its powers unless the Trust Deed or Rules expressly require this.

6.9 Using agents and delegating
The Trustee can appoint or employ others to act for it and can pay them out of the Fund. The Trustee can also delegate to any person or committee any of its powers and duties
6.10 Exercise of Trustee's discretions

If any matter is left to the Trustee's discretion, that discretion is absolute. The Trustee does not have to explain its reasons or present any documents or details of advice it has received to help it make that decision.
19. RETIREMENT BENEFITS
19.4 Ill-health Retirement

(1) If a Member retires from Service as a result, in the joint opinion of the Employer and the Trustee, of Incapacity, the Member will be entitled to an immediate pension equal to:

(a) if the Member was in Pensionable Service as a Final Salary Member immediately before retiring, the Final Salary Normal Pension but calculated using the Pensionable Service actually completed, plus the additional period of Pensionable Service that would have been completed if the Member had remained in Service until Normal Pension Date. This additional period of Pensionable Service is referred to as "the Pensionable Service Enhancement".

(3) In order to decide whether a Member is suffering from Incapacity, the Trustee will obtain the opinion of a registered medical practitioner and can require the Member to undergo a medical examination at the time of proposed retirement and from time to time afterwards.

(6) If there is, at any stage, a dispute as to the Member's state of health, arising from conflicting medical evidence, an independent doctor can be appointed to resolve it. An independent doctor will only be appointed if the Employer and/or the Trustee and/or the Member have failed to reach agreement between themselves. The independent doctor will be a registered medical practitioner nominated by the Trustee and agreed upon by the Employer and the

Member. If they cannot agree within 28 days of nomination, the independent doctor will be a registered medical practitioner nominated by the President of the British Medical Association.

The independent doctor:

(a) will act as an expert and not as an arbitrator;

(b) will make a decision which will be final and binding on the Employer, the Trustee and the Member; 

20. LEAVING BENEFITS
20.1 Deferred pension

If a Member leaves Service before Normal Pension Date and does not receive an immediate pension, the Member will be entitled to a deferred pension from Normal Pension Date.
20.3 Early or late payment
The deferred benefits under Rule 20.1(1) may be drawn from a date earlier or later than Normal Pension Date in the following circumstances:

(1) The Trustee may allow the Deferred Member to draw the deferred benefits immediately if the Deferred Member is suffering from Incapacity. In that case,

…The deferred pension will be the Normal Pension revalued to the date of actual retirement.”
Summary of Mr Royall’s position:
20. His ill heath application was made in May 2009, however the current set of rules used to determine his case post dated his application.

21. The respondents wrongly applied and weighed up the medical evidence in connection with his application for an ill health pension. There was no proper consideration given to the doctors and consultants opinions that he was permanently unfit to work. The respondents ignored the medical evidence offered by experts and gave preference to their own medical practitioner who had never seen him. Therefore, he should be awarded an ill health pension from active service from March 2010. 

22. There was no quantification by the respondents’ medical advisers in any of their statements of prognosis, about the degree of probability of outcome.     

23. Dr Phillips’ opinion as to the permanency of his medical condition was directly contrary to the opinion of Dr Bansal.
24. He challenges the statement made by Dr Phillips in her report that there were alternative treatments available.     

25. Dr Phillips had based her report on an outdated and incorrect report from a medical practitioner he only saw once.

26. He only received Dr Phillips’ report after receiving the letter from Penny Green refusing his ill health retirement application. 

27. The opinions expressed by Dr Foster were not relevant to his application. 
28. He had volunteered to see any one chosen under the Scheme rules where there was a conflict of opinion but was not asked.   

29. Dr Gillibrand was not independent and he has never had a medical consultation with her.

30. Dr Phillips was chosen as an occupational health specialist by Dr Gillibrand and therefore cannot be considered to be independent. 
31. ICSTM’s occupational health doctor’s report said that he could recover from his illness at some time in the next 15 years. However, this same doctor would not allow him to return to work, as he was unfit to continue in his role with the ICSTM. 
32. He was informed by STC that his application for an ill health pension would be considered from the date he left service and would be considered as an active Scheme member.  He had not asked for retirement on ill health grounds as a deferred member. 
33. He took standard early retirement benefits based on assurances that he received from Penny Green that it was possible to consider his application as an active member. He would not have opted for retirement if he thought that an application predating his actual retirement was going to be refused.  

34. He was never offered alternative employment by ICSTM and they made no attempt to find him alternative employment. 

35. He did not resign or retire from employment at ICSTM but left by way of a compromise agreement. 

36. The respondents failed to consider previous pertinent Ombudsman’s decisions.  
37. He was not advised of his rights under the Medical Records Act to view Dr Gillibrand’s report following Dr Phillips’ medical examination. He does not accept the Complaints Committee offer of £200 for the distress and inconvenience caused to him in regards to access to his medical records. This is because it would not be proper to accept this when he does not accept the decision of STC not to award him an ill health pension. 

Summary of STC’s position: 

38. When Mr Royall’s application for an ill health retirement pension was considered, the correct Scheme rules (in force at that point) were applied.  
39. For Mr Royall to be able to retire from active service on the grounds of ill health, rule 19.4(1) required the agreement of both ICSTM and STC that he met the incapacity test. ICSTM did not consider that he met the ill health criteria for retirement from active service. Ms Gibbons’ email to Mr Royall confirming this was sent before he resigned from ICSTM.  STC had no involvement in the ICSTM’s decision and would only become involved in Mr Royall’s application from active status if he had passed the first limb of the test. Therefore, STC opposes Mr Royall’s allegation that his application was incorrectly treated as being from deferred rather than active service. Although STC were not involved in the decision, Mr Royall’s application from active service was considered by the ICSTM at the appropriate time and he did not meet the required test. In addition, STC made it clear to Mr Royall in their letter to him of 19 January 2010 that despite him not meeting the test from active status that it might be possible for him to subsequently take his benefits from deferred status, subject to STC considering that he met the appropriate test.  
40. In deciding whether Mr Royall met the incapacity test for an ill health early retirement pension from deferred status, STC’s chief executive reached the view that he did not as his condition could not be assessed as likely to be permanent under the Scheme rules.  STC’s medical adviser said in her report that Mr Royall was seen by Dr Samantha Philips who had reviewed all the reports that STC had received and had consultation with Mr Royall. STC’s medical adviser concluded that it would be premature to conclude that Mr Royall is permanently incapacitated from his role at the ICSTM and that there was a difference between fitness to work now/in the foreseeable future and permanent incapacity at work.   
41. STC on reviewing the case documents concluded that the further medical evidence received did not differ greatly from that in the original reports used by the ICSTM in considering Mr Royall’s application from active status. 

42. The occupational health consultant and another independent occupational health physician, who was asked for a second opinion, reached the decision that he did not suffer with a permanent condition. 

43. STC’s medical adviser considered the various medical reports provided to her, including reports from Mr Royall’s consultants and his GP. Also a report from Dr Phillips, an occupational health consultant and an expert in chronic fatigue syndrome. STC’s medical adviser also understood the test for incapacity as set out in the Scheme rules. 
44. The Complaints Committee considered Mr Royall’s case. It reached a view that it had sufficient information to reach the decision not to uphold Mr Royall’s ill health retirement as set out in the stage two IDRP letter to Mr Royall of 21 June 2011.  

45. The Complaints Committee offered Mr Royall £200 for the distress and inconvenience caused to him regards to access to his medical records.  
Conclusions
46. Mr Royall claims that his initial ill health application was made in May 2009, however the current set of Scheme rules used to determine his case post dated his application. I note that the current Scheme rules under which Mr Royall’s ill health application was considered by the respondents included all the amendments up until the last deed of amendment dated 21 June 2012. I do not consider that there are any grounds for me to find that the correct set of rules were not applied to Mr Royall’s case. 
47. The Scheme rules provide for an ill health pension to be paid to Scheme members under certain circumstances for example if he retires from service and if the criteria regarding incapacity has been met. Determining whether this is so is a question of fact for ICSTM as Employer and STC as the Scheme Trustee in accordance with rule 19.4. 
48. The question for ICSTM and STC in considering Mr Royall’s application for an ill health pension was whether his medical condition permanently prevented him from following his normal employment. 

49. ICSTM’s medical adviser, Dr Swann, assessed Mr Royall at the time of his original application for an ill health pension as an active member. The conclusion drawn by Dr Swann was that he was unfit to work and would remain so for the foreseeable future, but that the likelihood was that he could be fit enough to resume work related tasks before age 65. This view was supported by the independent medical opinion at his appeal.
50. Although it was the view of a number of medical practitioners that Mr Royall’s condition was such that his return to work was not likely in the foreseeable future, it does not follow that he was therefore permanently incapable or otherwise met the criteria for payment of a pension based on ill health retirement under the Scheme rules.  Dr Phillips in her report of 23 February 2011 recognised that permanency meant that Mr Royall’s medical condition had to on the balance of probabilities prevent him from returning to work. The test for incapacity under the Scheme rules is that the person’s incapacity is likely to be permanent. In the case of an active member, from carrying out the duties of his employment. In the case of a deferred member, from carrying out an employment equivalent to the deferred Member's employment before leaving service. Mr Royall had over 14 years to go before he reached age 65; I therefore do not consider that based on the medical evidence available that ICSTM acted unreasonably in following the advice of its medical advisers in deciding that he did not meet the requirement for permanency under the Scheme rules. 
51. Mr Royall submits that he was informed by STC that his application for an ill health pension would be considered from the date he left service and would be considered as an active Scheme member.  He also says that he did not ask for retirement on ill health grounds from deferred status. However, in Mr Royall’s letter to Jane Green of 24 November 2009 he says that ICSTM’s occupational health department had told him that he could recover from his illness before 65 and that they were not recommending early retirement on ill health grounds. In addition, Ms Gibbons in her email to Penny Green on 18 January 2010 explained why Mr Royall’s application was refused by ICSTM and that following ICSTM’s decision his application was independently reviewed. Therefore, the evidence suggests that his ill health application was properly considered as an active member. 
52. The difference in the criteria for the granting of an health pension for deferred members is whether the incapacity is likely permanently to prevent a person from carrying out an employment equivalent to the deferred Member's employment before leaving Service. STC concluded that based on the medical evidence that they had received that Mr Royall’s medical condition was unlikely to be permanent. So this decision would apply to his application as an active member as well as a deferred member as according to STC and ICSTM Mr Royall did not suffer from a permanent condition. 
53. Mr Royall says that Dr Gillibrand was not independent and he has never had consultation with her. However, rule 6 says that STC could act on the opinion or advice of any doctor it had employed or instructed. In addition, there was no stipulation in the rules that Mr Royall had to be medically examined prior to a decision being taken by STC. In any event, Mr Royall was seen by Dr Samantha Philips who had reviewed all the reports that STC had received and who had seen him. I note that Mr Royall also says that because Dr Phillips was chosen as an occupational health specialist by Dr Gillibrand she too could not be considered as independent. He also says that he was not asked about her suitability to act as an independent practitioner in his case. However, I note that Mr Royall admits that he had volunteered to see any one chosen by STC where there was a conflict of opinion, although he was not asked. So in effect, Mr Royall had given STC his tacit agreement to their choice of an independent practitioner to review his case.  As there is nothing to show that Dr Phillips had not acted independently in arriving at her decision or that STC had acted outside of the Scheme rules in their selection of an independent practitioner, I do not consider that STC are at fault in this regards. 
54. Mr Royall argues that Dr Phillips had based her report of 28 February 2011 on an outdated and incorrect report from a medical practitioner he only saw once.  However, I do not consider that there is any evidence that supports his argument as the evidence shows that Dr Phillips had considered the medical opinions of a number of medical practitioners as part of her assessment into his suitability for an ill health pension and had also met with him.  Further, in my view there is nothing contained in any of the medical reports that suggest that they should be treated as invalid.
55. Mr Royall says that he did not resign or retire from employment at ICSTM but left by way of a compromise agreement. He asserts that he took standard early retirement benefits based on assurances that he received from Penny Green that it was possible to consider his application as an active member. However, in his email to Jane Green of STC, of 24 November 2009 he said that he wanted to take early retirement of his own accord on 3 February 2010 as this would give him the opportunity to give proper notice of his leaving service .Therefore the evidence suggests that he had already decided to take early retirement prior to the alleged assurances from Penny Green. In addition, in Penny Green’s email to Mr Royall of 19 January 2010 she says clearly “the rules are clear that for an ill health retirement pension from active membership the agreement of both STC and ICSTM was required and if ICSTM were not willing to support his application then he would not be eligible for ill health retirement from active service. She also said that if he were to resign that it might be possible for him to claim immediate payment, on an unreduced basis, of his deferred pension and that he could do all this without him having to actually resign. Mr Royall received Penny Green’s email of 19 January 2010 before he left the employment of the ICSTM on 31 March 2010 when he took an actuarially reduced early retirement from deferred status with effect from 28 February 2010. Further Mr Royall had not received any agreement from STC for the payment of an ill health pension. I therefore do not think that it was reasonable for him to have relied on the alleged assurances in question in the way that he suggests.    
56. Mr Royall says that he was never offered alternative employment by ICSTM and that they made no attempt to find him alternative employment.  I note that his comments are contrary to those contained in the Complaints Committee’s minutes of their meeting of 8 June 2011 in which it is recorded that Mr Royall had turned down alternative employment with ICSTM. However, there is no requirement for the ICSTM to have found him alternative employment as part of their consideration into his application for an ill heath pension. I therefore cannot make a finding against ICSTM regarding this part of his complaint.  

57. Mr Royall claims that he was not advised of his rights under the Medical Records Act to view Dr Gillibrand’s report following Dr Phillips’ medical examination and that he only saw Dr Phillips’ report after receiving the letter from Penny Green refusing his ill health retirement application. However, I do not think that Mr Royall has been disadvantaged in any way in this regards. This is because; he had received the report in question and was given the opportunity to comment on it before the Complaints Committee issued its decision.  I therefore find that the STC’s offer of £200 for the distress and inconvenience caused to him in regards to access to his medical records is sufficient redress regarding this matter.  

58. Mr Royall says that the respondents failed to consider previous pertinent Ombudsman’s decisions before arriving at their own decision not to award him an ill health pension.  However, they were only obliged to have considered his case on its own merits and in accordance with the provisions of the Scheme rules. The evidence shows that before arriving at their decision, they had sought advice from the Scheme’s medical advisers, whose advice was based on a consideration of medical evidence from Mr Royall’s own GP and other medical practitioners, as well as an independent medical assessment following his appeal. There is no evidence that suggests that they took into account any irrelevant matters when reaching their decision.  I therefore do not find that the decision taken by the respondents to reject Mr Royall’s claim for an ill health pension was unreasonable, based on the medical evidence available to them. I also do not consider that there is any basis for me to conclude that the process followed by the respondents in reaching their decision was flawed.

59. Mr Royall has provided this office with fresh evidence in connection to claim for an ill health pension. However, the respondents have not seen this new evidence and I will only consider evidence that was available at the time the decision on his suitability for an ill health pension was made. Therefore, any fresh evidence is not relevant to his complaint. However, Mr Royall may want to consider submitting the new evidence to SCT in support of a fresh application.  

60. For the reasons given above, I do not uphold any aspect of Mr Royall’s complaint.

JANE IRVINE 
Deputy Pensions Ombudsman

16 August 2013 
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