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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Raymond Barrett

	Scheme
	TRW Pension Scheme

	Respondents
	Trustees of the TRW Pension Scheme, TRW Benefit Administration (UK)


Subject
Mr Barrett’s complaint which is against TRW Benefit Administration (UK), the administrators of the Scheme, and the Trustee is that they refused his request for an ill health pension from the Scheme. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because there were flaws in the approach taken by their medical adviser which they failed to challenge. 
DETAILED DETERMINATION
Material Facts

1. Mr Barrett was employed by TRW Automotive (TRW) from 1986 until 2008. He applied for ill health early retirement in July 2007.
2. Under Rule 9 of the Scheme Rules (the Rules), for active employees, the Trustee could award two levels of ill health early retirement pension. The lower level (Incapacity) is an unreduced pension calculated with the inclusion of 50% of a member's future prospective service. The higher level (Total Incapacity) is also an unreduced pension but calculated with the inclusion of 100% of the member's future prospective service. Mr Barrett's complaint is only in respect of the lower level pension. 
3. For the lower level pension, incapacity is defined as: "Ill health which in the opinion of the Trustees is sufficiently serious to prevent a Member permanently from following his normal occupation or to impair permanently and seriously his earnings ability". The Rules also provides that the Trustee may employ or rely on the advice of a doctor in deciding whether or not a member meets the criteria for the lower or higher level ill health pension. 
4. Mr Barrett applied for ill health early retirement. His application is dated 8 July 2007. On 14 August 2007, a form was completed by the TRW’s personnel officer in connection with Mr Barrett’s application giving details of the normal range of his employment with TRW, an explanation of the demands of the normal range of his employment with TRW and details of the days he was absent from work due to sickness. This form stated his job title to be Principle Engineer and said that it involved provision of electronic test equipment, including specification and design (hardware and software), and building commissioning and integration of the equipment. It also stated that he was responsible for quality, cost and timing of new programmes.        
5. Mr Barrett's application for ill health early retirement was submitted to Capita Health Solutions (Capita), the Trustee’s medical adviser. Dr Sheard from Capita provided advice on 18 December 2007 as follows:
“I note that Mr Barrett is employed as a Principle Engineer. I am advised this job requires him to manage multi billion pound projects for which he has to travel worldwide. He considers the work to be high paced and highly pressured. I understand he has been absent from work since February 2007.

On this occasion I reviewed:

· the referral letter;

· general practitioner’s report dated 5 August 2007, which identified Mr Barrett had a permanent medical condition;

· specialist reports from a neurologist dated 2 April 2001, cardiologist dated 21 May and 13 June 2001, and psychiatrist dated 14 March 2001;

· Site Medical Officer’s report dated 29 August 2007. The Site Medical Officer has a qualification in occupational medicine and advises that Mr Barrett is unfit for his own job.
…   

It does not appear likely that Mr Barrett has a permanent medical condition. However, he is still to receive further treatments and the exact level of any residual dysfunction is yet to be determined. All parties are in agreement that Mr Barrett is not permanently unfit for any reasonable paid employment. The Site Medical Officer and his specialist believe he is unfit to work for TRW permanently as a result of a phobic anxiety state. However if, as I understand it, the pension scheme criteria is permanently unfit to carry out any job within the normal range of TRW employment, either for TRW or any other employer it appears premature to suggest this criterion has yet been met whilst Mr Barrett is to have further treatments and may yet return to health sufficient to allow him to work for another employer.

In my opinion, this gentleman has a permanent medical condition but it would be premature to say he could not return to his same level of work for another employer or to any reasonable paid employment for any employer.”   
6. The Scheme Secretary (the Secretary) notified Mr Barrett that a recommendation would be made to the Trustee that his application should not be approved. 
7. Mr Barrett appealed against the Secretary's recommendation and provided additional medical advice. The additional medical advice was passed on to Capita and Dr Sheard's advice, dated 11 February 2008, was that Mr Barrett was not permanently unable to follow his normal occupation (with TRW or any other employer). The Trustee’s sub-committee (the "Committee") appointed to consider ill health early retirement decisions rejected Mr Barrett's appeal in February 2008.
8. Shortly after the Committee's rejection of Mr Barrett's application, the Trustee received a letter from Dr Sheard requesting that Mr Barrett's appeal be deferred pending receipt of new medical evidence. The letter confirmed that Mr Barrett's brother, Mr K Barrett, had written to Dr Sheard to confirm that a specialist report from Mr Barrett's psychiatrist was imminent. The specialist report from Dr Van Woerkhom, dated 13 March 2008, was passed on by the Trustee to Capita. Dr Sheard provided additional medical advice, dated 2 April 2008, confirming that: 
"If Mr Barrett's job was as highly pressurised as he perceives then given the seriousness of his anxiety and the strong statements being made by his psychiatrist it would appear that, on the balance of probability [that he may be eligible for ill health early retirement]".
9. The job description given by Mr K Barrett stated: "Raymond is a Principal Engineer responsible for the management of multi-billion pound projects for which he has to travel worldwide with the job being high paced and highly pressurised". The Committee had great difficulty accepting this description and one member of the Committee who was aware of Mr Barrett's relative seniority within the organisation queried it. It was noted that Mr Barrett's salary was £35,778, which was indicative of a lower management position.

10. The Committee reviewed Mr Barrett's appeal again on 16 April 2008. It was noted that the normal occupation considered by Dr Sheard when assessing Mr Barrett's appeal differed from his typical responsibilities confirmed by TRW’s Human Resources Manager, Mr T, in the Ill Health Early Retirement Application Form 2 dated 14 August 2007, which was submitted at the outset of the application process. The description of normal occupation considered by Dr Sheard in his report of 2 April 2008 was that provided by Mr Barrett himself during a face to face consultation with Dr Adeodu of Capita and in a letter dated 24 January 2008 from Mr K Barrett to Mr Barrett's GP.

11. Unable to reach a decision on 16 April 2008 due to the conflicting evidence, the Committee directed the Secretary to undertake further due diligence regarding Mr Barrett's normal occupation. Additional information about Mr Barrett's occupation was received from Mr T and passed on to Mr K Barrett to allow him the opportunity to comment.

12. On 21 April 2008 Mr K Barrett wrote to the Secretary stating that his brother had no recollection of being given a job description and asked for a copy of the job description that the Committee had been given. He also asked for a copy of the more detailed job description that had been requested from the Human Resources Department.

13. On 24 April 2008 the Secretary sent Mr K Barrett a copy of the original form provided by the Human Resources Department in connection with the application for ill health early retirement and also the more detailed job description that had been provided since the Trustee’s recent request. The job analysis questionnaire sent to Mr K Barrett showed his brother’s job title to be ‘Test Manager/Principal Engineer’ and his duties to be:

	% of Time

70%
	1) Provide Technical and Project Expertise in The Provision of Test Equipment and Facilities

	Examples/Comments

Develop Test and integration strategies for new products to meet engineering, manufacturing and quality needs of the business; liaise with Engineering on product hardware and software design, develop test equipment hardware and software to meet functional, cost and time targets; commission and integrate equipment into the manufacturing facility; provide quotations covering both labour and material capital expenditure.   

Provide specialised technical and project expertise in defining and developing new production test methods and facilities, working with external and internal agencies to ensure all project, business, quality targets etc are met; ensure test facilities are ‘capable’ and signed off.

Provide technical input to business and global strategic planning.

Liaise with customer and suppliers on test and automation issues, provide technical support to other departments.

	% of Time

10%
	2) Support manufacturing change programmes

	Examples/Comments

Provide test hardware and software development support for capacity, productivity and quality enhancements, including provision of quotations and justification for capital expenditure, adherence to budgets and project timing plans. Support change programmes eg. CIS, Obsolescence, end-of-life programmes, etc 

	% of Time

10%
	3) Provide Technical Support to the Development and Maintenance teams

	Example/Comments

Provide expert technical and logistical support to Test and site maintenance teams covering test equipment and associated autohandling systems.

Monitor test yields and performance, ensure reducing yields are investigated and corrective actions instigated. 

	% of Time

10%
	4) Support QRCM

	Examples/Comments

Provide Test expertise/support for internal and customer quality concerns (QRCM process), investigate and report on concerns internally and/or externally as required.


14. Mr K Barrett's comments about his brother's role at TRW was submitted to Capita. On 10 June 2008 a conference call was arranged between Dr Sheard, the Secretary, Mr Barrett's line manager, Mr T and the Trustee’s legal adviser. Dr Sheard provided an updated medical advice, dated 23 June 2008, in which he stated:

“I believe that all practitioners involved are agreed that, on the balance of probabilities, Mr Barrett is unfit to work in employment in an engineering environment at the level of pressure and with the amount of overseas travel that he identifies as part of his normal work. However, further discussion with Mr Barrett’s line manager suggests that his description of his normal occupation is not necessarily as they would see it. He has emphasised key areas of stress and responsibility. This appears to be inconsistent with the company’s description of the role and Mr Barrett’s remuneration. I note it is this description of normal occupation that Mr Barrett’s treating clinicians are considering. This is disputed by the company who confirm that, for example, Mr Barrett had very limited financial responsibility in his normal occupation. Mr Barrett’s employer had made efforts to reduce his responsibilities and had offered an alternative role with the same terms and conditions and salary. I believe it would be premature to suggest that Mr Barrett is permanently incapable of such work for any employer.

For clarity, in my opinion:-

· There is no evidence that Mr Barrett is permanently unfit for paid employment.

· In my opinion, on the balance of probabilities, Mr Barrett is permanently incapable of carrying out work of the responsibility and intensity that he identifies as a job within the normal range of his TRW employment.

· It would be premature to state that Mr Barrett is prematurely incapable of carrying out work as described by the line managers as within the normal range of his TRW employment.

…” 

15. On 17 July 2008 the Committee considered Dr Sheard's medical advice and the advice from the Trustee’s legal adviser, and fully reviewed the evidence provided by all parties relating to Mr Barrett's normal occupation. Based on the available information, the Committee rejected Mr Barrett's appeal. In reaching this decision, the Committee deemed it appropriate to place more weight upon the description of Mr Barrett's normal occupation as provided by TRW.

16. Mr Barrett appealed the Committee’s decision and the matter was dealt with under stage one of the Scheme’s internal dispute resolution procedures (IDRP). The Trustee sought further information from TRW. On 19 September 2008 Mr R, Mr Barrett’s immediate line manager, wrote to the Trustee stating that Mr Barrett “held one of three first level management positions within the Test Engineering Department. Within TRW this level is generally termed Principal Engineer (PE) and combines technical, people management and project management responsibilities; financial and recruitment authority are limited”. This information was passed on to Mr K Barrett for comment.

17. Mr K Barrett’s response together with a full copy of Mr Barrett’s personnel file from TRW was passed on to the Trustee’s legal adviser, who advised the Trustee about the correct interpretation of Mr Barrett’s normal occupation. Following this advice the Trustee corresponded with Mr K Barrett to address areas of uncertainty regarding Mr Barrett’s role. 

18. Mr Barrett left the employment of TRW on 18 November 2008.

19. On 18 May 2009 Mr Barrett wrote to request that consideration of his complaint under stage one of IDRP be deferred. In February 2011 Mr Barrett confirmed that he wished to resume his stage one IDRP complaint and submitted a new medical report to support his ill health early retirement application. The new medical evidence was submitted to Capita.

20. Dr Evans, who had replaced Dr Sheard, provided updated medical advice on 4 March 2011, which confirmed that Mr Barrett was “permanently unfit for his normal role”. Dr Evans wrote to the Trustee on 31 May 2011 clarifying that his report relied heavily upon the psychiatrist report of 24 June 2010 by Dr Van Woerkom. 

21. The Trustee in considering Mr Barrett’s complaint under stage one IDRP on 21 June 2011, noted that Dr Van Woerkom’s advice was commissioned by Mr Barrett’s legal advisers in respect of a personal injury claim against TRW. It was considered that Dr Van Woerkom’s advice would have taken into account the definition of normal occupation described by Mr Barrett that was considered to emphasise apparent areas of stress and responsibility that were not considered consistent with Mr Barrett’s position within the organisation. In addition, Dr Van Woerkom’s report did not specifically address the criteria for ill health early retirement within the Rules.

22. On 19 August 2011 Dr Evans wrote to Dr Briscoe, a consultant psychiatrist asking for a report on Mr Barrett. The letter outlined the criteria for payment of the lower and higher ill health benefit payable under the Scheme. Dr Evans said that the Rules referred to a member’s normal occupation and explained that if a member was capable of carrying out their normal role with a competitor of TRW, then they would not be considered to meet the criteria for ill health retirement as they would not be prevented from following their normal occupation. The member’s ability to work with TRW was therefore not a consideration. Dr Evans also pointed out the difference between Mr Barrett’s own view of his occupation and what TRW considered to be his occupation. He said that the Trustee had asked for an independent psychiatric report that considers Mr Barrett’s ability to continue his normal occupation as viewed by TRW as well as Mr Barrett’s own view of his normal occupation.
23. Dr Evans passed on a copy of Dr Briscoe’s report in December 2011. The Trustee asked Dr Evans for an updated advice which considered Mr Barrett’s medical condition around the period July to November 2008, taking into account all the evidence available which specifically considers his condition at that time and confirms whether or not Dr Evans believes on the balance of probability, as at November 2008 Mr Barrett was suffering from incapacity which prevented him permanently from following his normal occupation or impaired permanently and seriously his earning ability.
24. In his report dated 31 January 2012 to the Trustee, Dr Evans states:

“Assessment of this case is made more challenging by the fact that I am being asked to consider this case retrospectively, ie whether in November 2008 Mr Barrett was suffering from incapacity which prevented him permanently from following his normal occupation or impaired permanently and seriously his earning ability. None of the medical evidence on file dates from November 2008. The most contemporaneous of the original documents provides dates from March 2008. However, in Dr Van Woerkom’s report of 24 June 2010, he cites consultations with Dr Sonsatti on 18 July 2008 and 28 October 2008.

The medical evidence is that Mr Barrett first developed features of impaired mental health in 2000. Symptoms appear to have worsened around the end of 2006 with the result that he went on sick leave in early 2007 and did not return to work after this…

As of November 2008, Mr Barrett’s deterioration in mental health, which had started at the end of 2006, appears to have been treated with [the] only form of pharmacological therapy – ie, the antidepressant duloxetine. The consultations with Dr Sonsatti, cited by Dr Van Woerkom, appear to indicate that this treatment had been of benefit. It would appear from Dr Briscoe’s report that, as of November 2008, Mr Barrett had not had the opportunity of receiving cognitive behavioural therapy. Dr Briscoe appears to believe that this treatment would have been of benefit to Mr Barrett. Dr Briscoe also identifies other medication …that he also believes would have been of value. Dr Briscoe offers the opinion that if Mr Barrett had been treated in accordance with the guidelines of the National Institute of Health and Clinical Excellence, he would, on the balance of probabilities, have been able to have been rehabilitated back to what his employers described as his normal occupation.

In your letter of referral, you have asked me to provide advice about Mr Barrett’s ability to undertake his “normal occupation”. I infer that you wish me to consider whether Mr Barrett would be able to undertake this occupation, not only for TRW, but also for another employer. The letter of referral does not specify what I should regard as being Mr Barrett’s “normal occupation”. I am aware that there has been some disagreement between Mr Barrett and TRW as to what constitutes his “normal occupation”. It is outside my remit to determine which of these interpretations is correct.

…

If, by “normal occupation”, is meant Mr Barrett’s normal occupation as defined by his employer, then it is my opinion that, on balance of probabilities, Mr Barrett would not have been considered permanently unfit to undertake that employment for another employer as of November 2008.

…

If, by “normal occupation”, is meant Mr Barrett’s normal occupation as perceived by Mr Barrett, then the case becomes more finely balanced...

If Mr Barrett’s “normal occupation” were as Mr Barrett perceived it to be, it is my opinion that on balance of probabilities, Mr Barrett would have been considered permanently unfit to undertake that role for another employer in November 2008”                          
25. On their website, the National Institute for Health and Clinical Excellence (NICE) state:

“Clinical guidelines are recommendations by NICE on the appropriate treatment and care of people with specific diseases and conditions within the NHS. They are based on the best available evidence. While clinical guidelines help health professionals in their work, they do not replace their knowledge and skills
Aim of clinical guidelines
Good clinical guidelines aim to improve the quality of healthcare. They can change the process of healthcare and improve people's chances of getting as well as possible. Clinical guidelines can:
· provide recommendations for the treatment and care of people by health professionals
· be used to develop standards to assess the clinical practice of individual health professionals
· be used in the education and training of health professionals
· help patients to make informed decisions
· improve communication between patient and health professional”

26. The Trustee considered Mr Barrett’s stage one IDRP complaint on 26 March 2012. They noted the difference between his own opinion of his normal occupation and that of Mr T and Mr R, and they also noted that Mr Barrett’s salary at the time he left TRW was £35,778 a year. They considered that this level of salary reflected a lower management role which was not indicative of the normal occupation described by Mr Barrett and therefore TRW’s description was more likely to be correct. Consequently they rejected his complaint under stage one IDRP.

27. Mr Barrett asked for his complaint to be considered under stage two IDRP but provided no further medical evidence. The Trustee considered and rejected his complaint under stage two IDRP.              

Summary of Mr Barrett's position  
28. He does not challenge the Trustee’s right to rely on medical evidence.

29. The Trustee did not inform him either that TRW disagreed with the definition of his employment or that he himself was having difficulty with it. The one person that the Trustee did not consult was him.

30. The Trustee for the first time acknowledged that contradictory evidence was ‘presented’ and accepted. The file note of the meeting on 10 June 2008 puts that meeting and the consideration applied to his application in an entirely different light. In the file note it records that Dr Sheard is of the opinion that if his normal occupation is that which he has described, it is unlikely that he would be able to return to a similar occupation outside of TRW but if his occupation was considered to include the reduced role that he was offered by TRW, then he would be able to undertake such a role outside TRW. In this context what was under consideration was whether the reduced role that he was offered fell within the description of his normal occupation and not whether his occupation as qualified by the contradictory evidence fell within the definition of his normal occupation.

31. The report of 18 December 2007 confirms that he met the criteria for ill health early retirement as the medical evidence regards him as unfit for his normal occupation, not only with TRW but with any employer.

32. Contrary to the contention that no evidence has been provided to support the claim that he was responsible for multi-billion pound projects, it is clear that the Trustee have never addressed this as a cause for concern. In a letter dated 12 February 2009 to the Trustee, he directed them to the source of information held by TRW about projects/travel/expenditure responsibility. There is no indication that the Trustee asked TRW to verify this information. 

33. The information provided by the Trustee does not show that TRW’s view was more balanced. It only shows that someone offered a vague contradictory statement that he had very limited financial responsibility and shows no attempt by the Trustee to independently tested or assessed the accuracy or relevance of this vague statement.  

34. In relation to his normal occupation, this is set out in TRW’s letter of appointment, dated 13 November 1998 as Test & Development Manager and is repeated in the ‘Employee Performance & Development Process’ document dated 26 January 2006. This shows that the Trustee plainly ignored the best evidence. 

35. An error was made because he did not notice or appreciate the significance that the Company was applying to an error of description made by Dr Adeodu that he was in charge of managing multi-billion pound projects. He corrected it when he became aware of it. It is striking that despite the importance now placed on this aspect by the Trustee it does not feature in any of the documents supplied by them as an issue that was ever under consideration. Even if it was he was never asked to clarify the position.  

36. The Trustee failed to comply with the principles in Edge v Pensions Ombudsman in that:

They must ask the correct questions, and not what it “considers” to be the correct questions. While it is clear that the first medical report did not address the correct questions, matters were narrowed down to the question in contention which is “what was his normal occupation?”.

He considers that the Trustee did take into account an irrelevant factor. The Trustee contend that his application was rejected because he had exaggerated his description of his normal occupation. The Trustee make much of the contention that Dr Adeodu recorded him as saying that he was responsible for multi-billion pound projects, when in fact he was (as he accepts) only responsible for muliti-million projects. However, there is nothing in the evidence supplied by the Trustee to indicate that this featured in their own or their medical adviser’s deliberation in this matter.

The Trustee misdirected themselves about both the application of the Scheme Rules (because the pension refusal is based upon his purported ability to undertake a job with lesser responsibilities than his normal occupation) and about the way in which the evidence is admitted and weighed.

The Trustee failed to follow the advice of their medical advisers.     

Summary of the Trustee’s position  
37. Mr Barrett states that he was in charge of managing multi-million not multi-billion pound projects, and that the reference to multi-billion pound projects was an error of record on the part of Dr Adeodu. A reference to responsibility for multi-billion pound projects was also included in a letter from Mr K Barrett, dated 24 January 2008, to Dr Van Woerkom. 

38. Mr Barrett’s letter to the Ombudsman, dated 2 December 2012, was the first time Mr Barrett has sought to correct what he now describes as an error of record. Throughout the history of this case, they have regularly invited him to interact with the evidence provided in connection with the definition of his normal occupation.

39. They disagree with Mr Barrett’s comments that they had made insufficient attempts to obtain information from TRW to support Mr T’s comments that he had “very little financial responsibility” within his normal occupation. They refer to letters of 18 April 2008 and 13 January 2009 and an email of 21 August 2008 to Mr T and an email of 20 April 2009 to Mr R. 

40. Mr Barrett had suggested that their medical adviser had taken into account an irrelevant factor. This issue relates to an alternative role offered to Mr Barrett during what was to be his final period of sick leave prior to leaving TRW. They have been mindful in their considerations that an alternative role proposed by TRW could not reasonably be regarded as his normal occupation, and sought legal advice on that point. Notwithstanding his concern over the advice provided by Dr Sheard in this specific report, over the period from July 2008 to May 2009, there was clearly significant further information gleaned about the actual role performed by him in the period up to his leaving TRW, which was taken into account by both themselves and their medical adviser at both stages of the IDRP. 

41. The alternative role, which included the same salary and terms and conditions, was relevant to their considerations because the eligibility criteria for ill health early retirement refers to “impair permanently and seriously his earnings ability”.  

42. Dr Sheard had at the time of writing his original report dated 18 December 2007, received a standard suite of ill health early retirement application forms which included a job description (i.e. the form dated 14 August 2007 completed by the personnel officer) 

43. It was not clear that in his original advice Dr Evans had fully appreciated the complexity and contentiousness of Mr Barrett’s ‘normal occupation’ and had given his advice with an appropriate construction of the Rules. However, by the time he had provided his final report, dated 31 January 2012, he was fully aware of the issue.    

44. In accordance with the principles established in the Court of Appeal case of Edge v Pensions Ombudsman (2000), throughout their consideration of Mr Barrett’s application, they made considerable effort to ensure that they:

asked what it has considered to be the correct questions;

did not take into account irrelevant factors;

considered carefully the wording of the appropriate Scheme Rules, so as not to misdirect themselves in law; and 

followed the advice of their appointed medical adviser, which they are entitled to do under the Scheme Rules.       
Conclusions

45. The criteria for receiving the lower level of incapacity benefits under the Scheme are for the member to be prevented permanently from following his normal occupation or for his earning ability to be permanently and seriously impaired. It is for the Trustee to decide whether or not the member meets the criteria and the Rules provide for the Trustee to employ or rely on the advice of a doctor in coming to a decision.

46. It is not my role to agree or disagree with the Trustee’s decision or the prognosis of the medical adviser. My role is to consider whether the correct process has been followed in assessing Mr Barrett’s application for an ill health pension. There are some well established principles which decision makers are expected to follow. Briefly they must:

take into account all relevant matters and no irrelevant ones;

ask themselves the correct question;

direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules); and

not arrive at a perverse decision. 

47. The Trustee sought the advice of Capita and received a report from Dr Sheard. Dr Sheard stated that Mr Barrett did not appear to have a permanent medical condition, but added that as he was still receiving further treatment, it would be premature to suggest that he met the criterion as he may return to health sufficient to allow him to work for another employer. I have previously commented in a case involving the same scheme and medical adviser, but which postdates the events that Mr Barrett complains about, (Williams 73307/1) that this is overstating the evidential test and that the correct question was whether, on the balance of probabilities, the treatment would or would not be effective. 

48. Dr Sheard also stated that the criteria under the Scheme, was “permanently unfit to carry out any job within the normal range of TRW employment either for TRW or any other employer”. Rule 9 itself refers to “normal occupation” rather than “any job within the normal range of TRW employment”. If in making this statement Dr Sheard had reviewed Mr Barrett’s job description and had seen the work involved, I would not consider that the difference in terminology to be an issue in his assessment. However, Dr Sheard does not say that he had reviewed Mr Barrett’s job description and it is therefore questionable that he could have known what Mr Barrett’s “normal occupation” was when he prepared his first report.
49. The Trustee says that at the time of writing his report dated 18 December 2007, Dr Sheard received documentation which included Mr Barrett’s job description. I do not doubt that the Trustee had sent Dr Sheard a copy of the form containing his job description. However, it is not evident from Dr Sheard’s report of 18 December 2007 that TRW’s job description of Mr Barrett’s “normal occupation” was considered. In his report he says he notes that Mr Barrett is employed as Principle Engineer. However, he then goes on to say that Mr Barrett’s job required him to manage multi billion pound projects for which he has to travel worldwide. No mention is made of the description given by TRW of Mr Barrett’s job.    
50. In fact, the first time Dr Sheard considered Mr Barrett’s job description was in April 2008, following Mr Barrett’s appeal of the Committee’s decision, and that description was provided by Mr Barrett himself. It was not until after the Secretary had obtained additional information from Mr T that TRW’s job description of Mr Barrett’s “normal occupation” was considered. 

51. In his report of 23 June 2008, Dr Sheard mentions the dispute between Mr Barrett and TRW about the description of his “normal occupation”. Dr Sheard notes that TRW had made efforts to reduce Mr Barrett’s responsibilities and had offered an alternative role with the same terms and conditions and salary and comments that it would be premature to suggest that Mr Barrett is permanently incapable of such work for any employer. Clearly, Dr Sheard has mis-directed himself in that for the purpose of assessing whether Mr Barrett meets the criteria he has considered the alternative role rather than Mr Barrett’s actual “normal occupation”. 

52. With regard to the dispute between Mr Barrett and TRW about the description of his “normal occupation”, the Trustee are entitled to place more weight upon the description provided by TRW. 

53. By the time Mr Barrett’s complaint was considered under stage one of IDRP, Dr Sheard had been replaced by Dr Evans. It is not clear whether Dr Evans was given both job descriptions when carrying out his initial assessment in March 2011, but he did subsequently write to the Trustee in May 2011 to say that he had relied heavily upon the report by Dr Van Woerkom even though this report was in respect of a personal injury claim by Mr Barrett and not in relation to his ill health application. 
54. In his letter of 19 August 2011 to Dr Briscoe, Dr Evans does refer to the two job descriptions. Following the report from Dr Briscoe, Dr Evans confirmed that if Mr Barrett’s opinion of his job was correct, he would be permanently unable to follow his normal occupation, and if TRW’s opinion was correct the reverse would be true.

55. In his report of 31 January 2012, Dr Evans refers to treatment Mr Barrett had been receiving (i.e. antidepressant duloxetine), the consultation with Dr Sonsatti by Dr Van Woerkom and says that this treatment had been of benefit. Dr Evans also refers to Dr Briscoe report and says that, as of November 2008, Mr Barrett had not had the opportunity of receiving cognitive behavioural therapy, which he says Dr Briscoe believes would have been of benefit to Mr Barrett. Saying that the treatment has been, or would have been, of benefit is not the same as saying that on the balance of probabilities the treatment was, or would have been, effective in considering his ill health application. Dr Evans goes on to state that, in Dr Briscoe’s opinion if Mr Barrett had been treated in accordance with the guidelines of the NICE, Mr Barrett would, on the balance of probabilities, have been able to have been rehabilitated back to what TRW’s describes as his normal occupation. This is quite a wide statement especially as it does not go on to state what NICE’s guidelines are with regards to Mr Barrett’s condition. Dr Evans does not say whether he agrees or disagrees with Dr Briscoe’s opinion, but goes on state, later on in his report, that if Mr Barrett’s normal occupation is as described by TRW then on the balance of probabilities Mr Barrett would not have been considered permanently unfit to undertake that employment for another employer as of November 2008. It is unclear from this statement whether Dr Evans had considered the treatment Mr Barrett had received, or could have received, or whether he had just considering Mr Barrett condition in relation to the job description given by TRW.. In addition, he made no comment that Dr Sheard had assessed Mr Barrett on the alternative role and not “normal occupation”. 

56. I have identified flaws in Dr Sheard’s approach as to whether Mr Barrett met the criteria for an ill health pension under the Scheme. I would also question Dr Evans assessment in relation to the evidence he considered. In view of the flaws in Dr Sheard’s approach, I take the view that, it would have been safer for the Trustee to seek clarification from him or Dr Evans before proceeding and that it was maladministration not to do so.

57. I am, therefore, upholding Mr Barrett’s complaint against the Trustee and remitting the decision to them for further consideration.  I am awarding a small measure of compensation as Mr Barrett has clearly been inconvenienced by errors and resultant delay in handling his case.                            

Directions   
58. Within 21 days of the date of this determination, the Trustee will take further advice as to Mr Barrett’s eligibility for an incapacity pension as at November 2008 and, upon receipt of that advice, shall reconsider their decision.  

59. The Trustee shall pay Mr Barrett £250 for the inconvenience caused to him by handling of his case to date.

Jane Irvine 

Deputy Pensions Ombudsman
10 December 2013 
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