PO-775
PO-775

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Susan Birchill

	Scheme
	Local Government Pension Scheme

	Respondents
	Kirklees Council


Subject
Mrs Birchill complains that Kirklees Council, her former employer, has wrongly refused to award her an ill health early retirement pension.

The Pensions Ombudsman’s determination and short reasons

The complaint should be not upheld against Kirklees Council, because the decision it has taken about her ill health pension was properly reached.

DETAILED DETERMINATION
Material Facts

1. Mrs Susan Birchill was employed by Kirklees Council (Kirklees) as a home care assistant.  She was off sick with a back-related condition during February 2010, and from 3 May 2010.  After formal meetings on 7 June, 16 July and 13 September 2010, she was dismissed on 17 September on medical grounds, her last day of service being 13 September 2010, when she was aged 51.

2. She applied for an ill-health retirement pension under the West Yorkshire Pension Fund of the Local Government Pension Scheme (LGPS), and her case was considered by Dr Coleman, occupational health physician with Kirklees, who certified he had not previously had any involvement with her case, and who stated on 9 August 2010 that she suffered

“from mild degenerative changes of the lumbar spine which for a person of her age is not uncommon and generally not considered significantly disabling … on the balance of probability I would consider her being able to work part-time as a home care assistant at some time in the future”.

The application was refused.

3. Mrs Birchill appealed through the LGPS internal dispute resolution procedure (IDRP), at both the first stage (with Kirklees) and second stage (with Bradford City Council (Bradford), as administering authority).  On 19 November 2010, her dispute was not upheld at the first stage, Kirklees deciding it had acted appropriately after referring her case to Dr Coleman, who concluded she did not satisfy the criteria for having her pension benefits released on health grounds.  The decision summarised the provisions of regulation 20 covering the LGPS, requiring a medical practitioner qualified in occupational health to assess whether she was permanently incapable of undertaking the duties of her post until at the earliest her 65th birthday, and whether she had a reduced likelihood of being capable of undertaking other gainful employment prior to age 65.

4. Before reaching the second stage decision, Bradford consulted Dr Yew, chief medical officer of an independent occupational health consultancy in the West Midlands, who conducted a paper based review.  He concluded that he did “not have sufficient clear medical evidence to conclude that she fulfils the criteria for ill health retirement as at September 2010.  I also feel that the information available to Dr Coleman was sufficient to enable an opinion to be formed”.

5. The chief executive of Bradford issued this medical report and supporting papers to the parties on 7 March 2011, and Mrs Birchill wrote in disagreement on 15 March.  The chief executive considered the different comments, and notified Bradford’s decision on 23 March 2011.  He decided that, on the balance of probabilities, she did not satisfy the definition for the immediate payment of ill health retirement benefits.

6. She subsequently asked her GP whether a letter could be provided saying that, on the balance of probability, she was permanently incapable of carrying out her duties.  Her GP said that

“was obviously a very difficult thing to say”, but “I hope the following evidence does support her appeal”,

and after reviewing the circumstances concluded that 

“at the current time I cannot see her going back to being a care assistant, although I feel it is impossible to say whether this will continue up until the age of 65 as we know osteoarthritis tends to get worse as people get older so I feel that the chances of her returning to her current job before this age are probably fairly small”.

7. Doubts were raised about whether Kirklees had made its original decision properly, and in particular whether it had done anything more than merely rubber-stamp Dr Coleman’s opinion.  In view of this, following her application to me, Kirklees instructed a further independent medical practitioner, Dr Hynes, specialist in occupational medicine working in East Yorkshire.  Dr Hynes’s opinion was

“In summary

· The information available does not suggest the presence of a long-standing significant back problem for many years.

· The x-ray of the lower spine carried out in 2010 showed a normal spine for Mrs Birchill’s age.

· There is no evidence of significant pathology in the spine likely to result in long-term disability.

· Mrs Birchill’s spine is structurally normal and would be capable of carrying out the full range of activities of her normal job role.

· At the time of termination of employment in September 2010 Mrs Birchill had yet to undergo a range of therapy and rehabilitation measures that would be likely to have a very significant beneficial effect on her symptoms.

· Evidence subsequently submitted in the form of a letter from Mrs Birchill’s GP dated 28 July 2011 indicates that there was potential for improvement in Mrs Birchill’s condition and that therapy was ongoing …

… in my opinion Mrs Birchill would not have met the Local Government Pension Scheme medical criteria for award of ill health benefits at the date of termination of employment on 13 September 2010”.

8. The pensions officer at Kirklees concluded on 19 July 2013 that, taking account of the updated opinion and previous case history, Kirklees had acted appropriately in assessing her suitability for ill health retirement, and “its decision to decline the release of your pension benefits was the correct decision based upon your referrals to Employee Healthcare and support provided, and independent medical opinion”.

9. Mrs Birchill once again invoked the IDRP with Kirklees, and on 9 October 2013 its head of HR concluded that, based on all the evidence presented, it had acted appropriately in assessing her suitability for ill health retirement, and its decision was the correct one, based upon medical opinion.
Summary of the positions of the parties  
10. Mrs Birchill continues to disagree with the decision of Kirklees, and has asked me to determine the matter.  She argues that she has a longstanding musculoskeletal health problem, which is not normal, in that she has osteoarthritis.  The problem has got worse over the last three years, and her GP has told her that nothing more can be done to help her, other than pain relief.

11. She asked whether her pension might, as she understands is permitted, be released when she reaches age 55 (which she since has, in December 2013).

12. Kirklees considers that it has taken the correct decision in response to Mrs Birchill’s application, bearing in mind the regulatory provisions and the medical evidence and advice available.  It took on board comments that the original decision not to award ill health retirement might not have been properly confirmed to her, though it disagreed with the claim that it had merely rubber-stamped Dr Coleman’s opinion.  Despite that, however, it obtained a further independent report after Mrs Birchill complained to me, that report agreed with the previous medical advice, and in the light of it a proper decision was taken by its officers and communicated to her.

Regulations

13. Under regulation 20 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations:

“(1) If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions …

(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b) that he has a reduced likelihood of being capable of undertaking any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in [subsequent paragraphs] ...

(5) Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine ("IRMP")  as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of  being capable of undertaking any gainful employment before reaching his normal retirement age.”
Conclusions

14. Mrs Birchill’s employment was terminated on the grounds of ill-health, and she was entitled to require Kirklees, her employer, to consider whether that ill-health rendered her permanently incapable of discharging efficiently the duties of her current employment, and whether she had a reduced likelihood of being capable of undertaking any gainful employment before her normal retirement age (which, in 2010, was more than 13 years away, in 2023).  If so, the regulations would have entitled her to an ill health pension paid early.

15. Before doing so, Kirklees had to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion she was suffering from a condition that rendered her permanently (that is, until she reached age 65) incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity.  Kirklees sought such a certificate and, when it was provided, it stated that she was not so suffering.  Dr Coleman concluded that she would probably be able to work part-time as a home care assistant at some time in the future, and his conclusion was upheld by Dr Yew, and subsequently by Dr Hynes.

16. In a case such as this, I do not determine whether or not the correct conclusion has been drawn from the medical evidence, and still less would I substitute my own opinion for that of those properly appointed to reach a decision.  I will, however, investigate whether the decision has been reached in the proper manner as provided by law.

17. I find that Kirklees has indeed reached its decision correctly.  It instructed itself properly in the terms of the regulations, it sought opinions from several independent and duly qualified practitioners, it took the relevant evidence into account, and it reached a conclusion which can in no way be described as perverse in the light of that evidence.  I note the comment that it communicated the original decision to Mrs Birchill in a manner which might have suggested Dr Coleman, rather than the authority itself, had taken it, but any such shortcoming has been fully addressed by its instructing further independent practitioners, and by its consideration of Dr Hynes’s advice.

18. Dr Hynes provided a certificate which included an opinion which did not go in Mrs Birchill’s favour.  The appropriate officer then made it clear that he had taken this into account when reaching his decision, and a different officer did the same, indeed doing so in greater detail.  If there were any cause for criticism about the process, therefore, it had been corrected.

19. Therefore, I do not uphold Mrs Birchill’s complaint that the decision about her ill health pension has not been properly reached.
20. It is not for me to determine whether Mrs Birchill may now take her pension early, in view of her age, rather than of ill health.  That is subject to a different regulation, and involves issues such as employer consent and actuarial reduction, no part of which is the subject of the complaint before me.  She is free to apply to Kirklees for early payment of her pension if she wishes, and I trust that application would be properly considered and decided.
Tony King 

Pensions Ombudsman

29 January 2014 
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