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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Robert Hall

	Scheme
	Principal Civil Service Pension Scheme

	Respondent
	Civil Service Pensions, Northern Ireland (CSP)


Subject
Mr Hall complains about the way in which his application for early payment of his preserved benefits on the grounds of ill health has been handled and the manner in which the rules of the scheme have been applied in his case. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against CSP because Mr Hall’s application for early payment of his preserved benefits on ill health grounds has not been properly considered and they provided him with contradictory information with regard to their proposed response to his letter of 17 June 2011.
DETAILED DETERMINATION

Relevant Regulations and procedures

1. The rules relating to the Principal Civil Service Pension Scheme (Northern Ireland), 1972 Section (the Rules), of which Mr Hall was a member, provide that members of the Scheme may receive the early payment of a preserved pension on ill health grounds.  The criteria are set out in Rule 3.14 as follows:

“3.14
Where a person:

(i) 
has been awarded a preserved pension and lump sum,

(ii)
has left service, and

(iii)
falls ill before attaining the age of 60,

the pension and lump sum may be brought into immediate payment if it is established that the illness would have led to his retirement on medical grounds if he had remained in the Civil Service.”  

2. Rule 1.12 sets out the definition of ‘retirement on medical grounds’ as follows:

“‘Retirement on medical grounds’ means retirement from the civil service with a medical certificate issued by the Scheme Medical Advisor which states that the person concerned is prevented by ill-health from discharging his duties, and that his ill health is likely to be permanent.”

3. A Scheme booklet entitled “classic ill-health retirement pension benefits” clarifies the terms used in Rule 1.12 as they relate to medical retirement from active service as follows:

· “Prevented means having a significant incapacity.  It does not mean ‘unwilling’, ‘disinclined’ or ‘inconvenient to’ carry out your job.

· Ill-health means a recognised medical condition giving rise to the incapacity.  Diagnosis must be supported by clinical findings.

· Discharging duties means providing regular and effective service in the normal duties of the grade.

· Likely means on the balance of probabilities.

· Permanent means until normal retirement age for your job, which in most cases is age 60.”

4. Point 2.4 of the OHS Medical Guidance Notes provides clarification in respect of the terms used in Rule 1.12 as follows:

“Discharging his/her duties means providing regular and efficient service in the normal duties of that grade.  This relates specifically to the job for which the individual is employed rather than all work.  Similarly, individuals do not have to be incapable of attending work but rather incapable of providing acceptable levels of performance or attendance.  What is acceptable is governed by the requirement to make reasonable adjustments for those with health problems…

The effect of standard treatment is taken into account when considering the incapacitating effects of the condition…”.    
5. Point 3.3 of The OHS Medical Guidance Notes provides further clarification of the terms used in Rule1.12 as they specifically relate to the early payment of a preserved pension on medical grounds.  It states:

“The medical criteria determining ‘ill health’ are identical to those for medical retirement in classic – that is, an individual is prevented by ill health from discharging his/her duties and that the ill health is likely to be permanent.  The difference is that the duties being considered are those in which the member had been employed during their service.”

6. Where a decision made by CSP is based on the medical opinion of their scheme medical advisors, Occupational Health Services (OHS), the applicant can appeal that decision via the Medical Appeals Process (MAP).  This is a three stage process, the final stage being a review of the evidence by an external consultant for the purposes of producing a full clinical report.  At any stage of MAP, it is for OHS to take all steps that they consider necessary to make a decision, such as contacting the GP for details, seeking advice from an independent consultant and undertaking an examination of the applicant.   

7. Once MAP has been exhausted, a complaint can be made under the Scheme’s internal dispute resolution procedure (IDRP), which considers whether the appropriate rules were considered and implemented correctly but does not consider medical matters.  At Stage Two of the IDRP, the appeal is considered by the Scheme Manager, who is the Head of Civil Service Pensions Branch.
Material Facts

8. Mr Hall joined the Northern Ireland Civil Service as an Administrative Assistant in July 1980 and became a member of the 1972 Section of the Scheme from that time.

9. On 27 February 2007, Mr Hall began a period of long term sick absence from his employment caused by a depressive illness. He was dismissed from his job on the grounds of inefficiency on 30 September 2008, having had an application for early retirement on the grounds of ill health rejected in July 2008.  Accordingly, he became a deferred member of the Scheme. 
10. On 10 October 2008, Mr Hall made an application for early payment of his preserved benefits on the grounds of ill health. He said that his health had deteriorated since his application for ill health early retirement.  CSP rejected this application in November 2008, following advice from OHS who concluded that it was doubtful that medical retirement would have been recommended had he still been in employment because his health had not deteriorated since his previous application.  
11. Mr Hall requested that this decision be reconsidered in correspondence dated 2 December 2008.  He provided a medical report from his General Practitioner (GP) dated 19 August 2008 which concluded that his health had deteriorated since his last medical assessment.  Mr Hall also provided a further medical report dated 29 October 2008 which set out the GP’s view that Mr Hall would be “permanently unfit for work with the civil service”.  CSP considered this application under Stage One of MAP and obtained a detailed report from OHS dated 27 January 2009 which concluded that the ill-health retirement criteria had not been met because a full treatment pathway had not been completed and that permanent incapacity from “his previous post” had not been established.  CSP informed Mr Hall in correspondence dated 3 February 2009 that they could not make early payment of his deferred award because OHS had concluded that his condition would not lead to his retirement from the Northern Ireland Civil Service on ill health grounds if he were still employed.  
12. Mr Hall appealed this decision in correspondence received by CSP on 16 March 2009.  He submitted a further letter from his GP dated 12 March 2009 which said that Mr Hall himself felt that his health had deteriorated since the previous summer and that he was awaiting an appointment for assessment by a psychologist.  It concluded that Mr Hall “would have been permanently medically unfit for work” if he had remained in the civil service.  
13. The matter was again referred to OHS who concluded that permanent incapacity from the “duties of [Mr Hall’s] post” had not been established because the medical evidence suggested that further psychological input was still awaited.  CSP wrote to Mr Hall on 20 April 2009 stating that they could not make early payment of his deferred award in these circumstances.
14. Mr Hall raised the matter under Stage Three of MAP as a consequence of which an external consultant psychiatrist reviewed the matter and personally examined Mr Hall.  In her report dated 25 September 2009, she concluded that Mr Hall did “not present with a major depressive disorder” and that: 
“He indicated that he saw a psychologist; however, he thinks that this was for an assessment of his poor memory rather than for psychological treatment.  He has not had any other psychological treatment for his condition…a cognitive behavioural approach may help [him] to overcome his altered thinking patterns and unhelpful behaviours which appear to be maintaining his depressive mood.  In addition, input from an Occupational Therapist within a mental health team might improve his chances of re-engaging in the workplace.  I do not think that this gentleman is fit to work in his previous administrative role within the Northern Ireland Civil Service.  However, I cannot be certain that he will be permanently incapacitated or permanently medically unfit for work until the time of retirement at age 60”.  
On the basis of this report, CSP concluded that they could not make early payment of his deferred award and communicated this decision to him on 26 October 2009.  

15. There followed an exchange of correspondence between Mr Hall, his Member of the Legislative Assembly (MLA) and CSP regarding the criteria which had been used by the consultant psychiatrist when assessing his application and in particular, her suggestion that he was not fit to work “in his previous administrative role”.   
16. The consultant psychiatrist clarified these comments in correspondence dated 26 May 2010.  She said that Mr Hall “presented with lowered mood and demotivation more in keeping with poor adjustment to his perceived experiences in the workplace…rather than a clinical depressive disorder”.  She said that he had not had Cognitive Behavioural Therapy at the time of his assessment and that she was of the view that:
“…if he were to return to his former role, his mental state would be unlikely to improve.  However, sufficient improvement of his mental state so as to allow a return to some other form of work may be possible.  I would recommend CBT therapy or input from a Community Mental Health Team.  Indeed, return to the workplace, with improved daily routines and socialisation may actually be therapeutic for this gentleman”.
17. A further exchange of correspondence ensued in which Mr Hall requested clarification of the work that he could carry out given the consultant psychiatrist’s comments that he would be unlikely to improve sufficiently to return to his former role, namely that of an AA grade.  He commented that it was difficult to see what other work that he could carry out in the civil service.  CSP requested clarification from OHS, in correspondence dated 1 March 2011, of whether the consultant psychiatrist was referring to Mr Hall’s role in the workplace or the entire Administrative Assistant grade when reaching her decision.  OHS wrote to the consultant psychiatrist on 1 April 2011 requesting that she confirm their interpretation of her Stage Three MAP report, namely that “Mr Hall does not fulfil the ill health retirement criteria i.e. he is not permanently incapable of performing the duties of an Administrative Assistant in the Northern Ireland Civil Service”.  The consultant psychiatrist provided further clarification in a letter dated 16 May 2011.  She concluded that Mr Hall did not “fulfil the diagnostic criteria for a clinical depressive disorder” but said that:
“I cannot definitely say that Mr Hall is permanently incapable of performing the duties of an AA in his previous role.  I accept that he may have considerable difficulty returning to his previous role and work environment, however, I cannot rule out the likelihood of sufficient recovery to allow his return to another role within the civil service.”  

In correspondence dated 19 May 2011, CSP said that their medical appeals process had been exhausted and that the view remained that his medical condition would not have led to his retirement on ill health grounds if he were still employed.  They confirmed that there was no further avenue of medical appeal and that they deemed the matter to be concluded.  
18. On 17 June 2011, Mr Hall wrote to CSP requesting that further specific enquires be made of the consultant psychiatrist.  CSP acknowledged this letter on 20 June 2011 and confirmed that his enquiries had been passed onto the consultant psychiatrist for comment.  On 21 June 2011, CSP forwarded Mr Hall’s letter to OHS but wrote a further letter to them on 5 July 2011, explaining the reasons why they believed that no further enquiries were necessary.  OHS had responded on 30 June 2011 setting out their interpretation of the consultant psychiatrist’s report.  Internal discussions subsequently ensued within CSP who agreed in August 2011 to send a final letter to Mr Hall stating that they had nothing to add to their previous correspondence and that the matter was closed.  Mr Hall contacted CSP by telephone on 19 August 2011, and was told that they were still awaiting a response to his letter of 17 June 2011 from OHS at that time, which they would chase.  On 8 September 2011, OHS confirmed their view that no further action was appropriate.  Mr Hall submitted a new application for early payment of his preserved pension on 18 September 2011 and on 28 September 2011, CSP informed him that MAP had been exhausted and that OHS had upheld their original decision.  They confirmed that they would not enter into further correspondence in the circumstances but did not refer to his letter of 17 June 2011. 
19. On 15 December 2011, CSP wrote to Mr Hall following a telephone call on 5 December 2011 in which he requested that his letter of 17 June 2011 be forwarded to OHS for a response.  In their correspondence, CSP reiterated that they would not be seeking clarification of the issues that he had raised in that letter because the matter was deemed to be concluded.  
20. On 27 April 2012, Mr Hall raised a complaint under Stage Two of the Scheme’s IDRP.  As part of enquiries undertaken at that stage, CSP wrote to OHS on 18 July 2012, clarifying that a member need not be found unfit for their grade to be eligible for early payment of a preserved pension on medical grounds, simply unfit for the actual post in which they were serving prior to leaving service.  CSP requested that OHS review Mr Hall’s case to see if he should be granted access to his deferred benefits in these circumstances and in light of the comments made in the consultant psychiatrist’s reports.  
21. OHS responded on 24 July 2012.  They stated that:
“the evidence that we have does not confirm that Mr Hall is permanently unfit for the duties of an AA and I am not satisfied that his illness would have lead [sic] to medical retirement if he had remained in the NI civil service.”    
22. The Stage Two decision did not uphold the complaint on the basis that the consultant psychiatrist did not find Mr Hall to be permanently incapable of carrying out the duties of an AA in his previous role, which was the relevant test.  It noted her comments that Mr Hall would face difficulties in returning to his former post but said that such difficulties related to the working environment, rather than a permanent incapacity to do the duties of the post.  
Summary of Mr Hall’s position  
23. There is confusion on the part of CSP regarding the eligibility criteria to be met for early payment of a preserved pension on medical grounds, particularly, in relation to the test for “discharging duties”.  The test was whether the member was unfit for the actual post that they were serving in before they left service but this was not the criterion used in his case.  CSP’s letter of 18 July 2012 suggests that CSP and OHS had used the wrong criterion throughout his case and he should have been informed of this.  OHS’s response of 24 July 2012 still talked about him being unfit for the duties of an AA, which was not the relevant test.  
24. The consultant psychiatrist clearly stated that “if he were to return to his former role, his mental state would be unlikely to improve” and that she did not “think this gentleman is fit to work in his previous administrative role”, both of which suggests that he has met the eligibility criteria.  She also commented that Mr Hall would be able to do another job in the civil service, which was an irrelevant consideration.  
25. There is no significant difference between post and grade at AA level and therefore if he is unfit to return to his former role, he is unfit for the duties of the AA grade as a whole.  He says that the difficulties in returning to his previous post highlighted in the consultant psychiatrist’s report have nothing to do with his work environment but the difficulties in gaining promotion despite several attempts, which would apply to all posts within the civil service.  
26. Mr Hall’s own doctor clearly stated in a letter of 19 August 2008 that his psychological health had deteriorated since he was medically assessed in February 2008 and OHS erred in deciding otherwise in their letter of 27 January 2009.

27. Either Mr Hall or his GP should have been contacted before the Stage Three MAP decision was made.  The consultant psychiatrist would then have been aware that all treatment options had been completed by the end of June 2009.   The consultant psychiatrist’s report of 25 September 2009 states that input from an occupational therapist within the mental health team might improve his chances of re-engaging in the workplace.  He says that the treatment that he was awaiting at that stage was regarding memory loss and not depression and therefore there was no outstanding planned treatment. 

28. There has been maladministration on the part of CSP with regard to a letter that he sent on 17 June 2011 which he was told had been passed to the consultant psychiatrist for comment.  He was eventually told on 15 December 2011 that the original letter had not been sent to the consultant psychiatrist.  
29. He has incurred expenses of over £200 in pursuing the matter with CSP and this Office and believes that he should receive in excess of this sum in compensation for his distress and inconvenience.  
Summary of CSP’s position  
30. The rules governing Mr Hall’s application for early access to preserved benefits on medical grounds have been applied correctly.  
31. The medical opinion has remained consistent through each stage of the appeal that Mr Hall was not permanently unfit for the duties of his previous AA role, which was the criterion which needs to be met.  The consultant psychiatrist accepted that he may have difficulties in returning to the work environment where his previous role was situated but said that he could return to another role within the civil service.  

32. The GP letters provided by Mr Hall each state that Mr Hall was awaiting further treatment or assessment which supports the medical view that there were further treatment avenues to explore.

33. With hindsight, the letter of 17 June 2011 should not have been forwarded to OHS for comment as Mr Hall had previously been informed on several occasions and notably on 19 May 2011 that CSP considered his application and appeal closed.  It was decided on 8 September 2010 not to seek any further clarification from the external consultant as she had already provided an explanation after her initial report.  
Conclusions
The decision on Mr Hall’s application

34. For Mr Hall to be entitled to early payment of his preserved benefits on the grounds of ill health, it has to be decided that his illness would have led to his retirement on medical grounds if he had remained in the civil service.  Decisions as to eligibility are taken by CSP in the first instance under a delegated authority, having obtained a medical opinion from their medical advisers.   
35. “Retirement on medical grounds” requires the Scheme Medical Advisor to have certified that the member is prevented by ill health from discharging his duties and that the ill health is likely to be permanent. (Strictly, for early payment of a preserved pension, the decision is whether such a certificate would have been issued had Mr Hall remained employed.  But it is understandable that CSP’s way of testing that is to ask for certification at the time of the application.) In this case it is the interpretation of the term “discharging duties” which lies at the heart of Mr Hall’s complaint.  
36. The OHS Medical Guidance Notes make it clear that the duties to be considered in the case of early payment of preserved benefits on medical grounds are those in which the member had been employed during their service. The rules are of course determinant, not the guidance, but I find that the guidance correctly reflects the meaning of “his duties” in the rules.
37. My role does not extend to making a decision as to whether Mr Hall should receive early payment of his preserved pension.  That is a matter for CSP to decide having taken advice from OHS.  My role is to judge whether CSP have followed well established principles before making their decision.  In particular, CSP ought to have asked the right questions, directed themselves correctly in law, taken into account all the relevant but no irrelevant, irrational or improper factors, and reached a decision which is not perverse.  By inference they also need to be confident OHS has abided by the same principles in giving their opinion. 
38. Although I am satisfied that the correct definition of “discharging duties” was employed by OHS when making their decisions at stages one and two of MAP, I do have some concerns about the criteria used at Stage Three.  The consultant psychiatrist’s original report of September 2009 concluded that Mr Hall was not fit to work in his previous administrative role in the civil service but that he would not be permanently unfit for other work.  She clarified these comments in correspondence of 26 May 2010 when she again implied that Mr Hall would be capable of other work outside the civil service and therefore did not meet the criteria.   As work outside the duties of his previous post was not relevant to the test for early payment of his preserved benefits on medical grounds, such information should not have been taken into consideration.  

39. The consultant psychiatrist provided further clarification on 16 May 2011 which again failed, in my view, to demonstrate that his Stage Three appeal had been appropriately considered.  She had been asked to give clarification that Mr Hall “does not fulfil the ill health criteria, ie he is not permanently incapable of performing the duties of an Administrative Assistant in the Northern Ireland civil service”, which was not the correct test.  Although she commented that she could not “definitely state that Mr Hall is permanently incapable of performing his duties as an AA in his previous role and work environment” which suggested that the correct criterion had been considered, she also commented that Mr Hall may have “considerable difficulty returning to his previous role and work environment” and that she could “not rule out the likelihood of sufficient recovery to allow his return to another role within the civil service”.  I consider that this latter statement is an irrelevant factor in assessing Mr Hall’s eligibility.  I appreciate that OHS and CSP interpreted these comments to mean that Mr Hall’s difficulty in returning to his former role was not due to any permanent incapacity on his part to do the duties of that post, rather the difficulty of returning to work environment where his post was situated.  However, on the basis of the consultant psychiatrist’s comments, I cannot be sure that her decision was properly reached and that irrelevant information was not taken into consideration.  I therefore consider that the Stage Three MAP decision should be retaken.   

40. Mr Hall has raised other concerns with regard to the Stage Three decision, in particular, the failure to contact his GP and him before the decision was taken.  He said that this led the consultant psychiatrist to conclude that the full treatment pathway had not been exhausted, when in fact all treatment options had been completed by the end of June 2009.  Under MAP, it is for the OHS to take all steps they may feel are necessary for them to provide the relevant medical opinion.  It is apparent that Mr Hall was examined by the consultant psychiatrist and that he was given the opportunity to provide information about his treatment at that stage.  I do not consider that it was unreasonable, in these circumstances, for the consultant psychiatrist and OHS to decline to obtain further information from the GP.  Given my decision to remit the case for further consideration at Stage Three, the question as to whether Mr Hall had completed the full treatment pathway will no doubt form part of that renewed consideration. 
41. Mr Hall has also disputed the Stage One MAP decision on the basis that OHS had erred in deciding that his psychological health had not deteriorated during 2008.  However, it is clear from OHS’s correspondence of 27 January 2009 that they considered the GP’s report of 19 August 2008 in which this claim was made, when making their decision.  OHS did not support Mr Hall’s application at that time on the basis that there was no indication that the full treatment pathway had been completed and they could not state that “there will be permanent incapacity from his previous post until the normal retirement age of 60”.  Whilst there is evidence before me to support the view that the full treatment pathway had not been completed at that stage and indeed, Mr Hall suggests that it was not completed until the end of June 2009, the decision maker should have also considered whether any additional treatment would have prevented a potentially permanent incapacity in relation to Mr Hall from becoming permanent.  There is no evidence that they did so.  In the circumstances, therefore, I find that at the Stage One MAP decision not all relevant factors were taken into consideration.  I consider that the failure to properly consider the application at that stage will have caused Mr Hall inconvenience in pursuing the matter further and I have taken this into account when making the direction below.  
Handling of the case and IDRP
42. CSP state that with hindsight, Mr Hall’s letter of 17 June 2011 should not have been forwarded to OHS for comment as Mr Hall had previously been informed on several occasions that the MAP procedure had been exhausted.  Having informed Mr Hall that this letter had been passed onto the consultant psychiatrist, when this did not ultimately occur, CSP told Mr Hall in August 2011 that the matter was still with OHS despite the fact that OHS had provided a response to CSP on 30 June 2011.  Furthermore, although CSP’s letter of 28 September 2011 indicated that no further correspondence would be entered into with regard to Mr Hall’s case, this letter did not specifically refer to his correspondence of 17 June 2011.  It was not until 15 December 2011 that he was informed that CSP would not be taking the issues forward with regard to the 17 June 2011 letter. I consider that the failure to clearly explain the position with regard to CSP’s response to Mr Hall’s letter of 17 June 2011 for several months and the misinformation that they provided to him in the meantime amounts to maladministration in relation to which Mr Hall will have suffered distress and inconvenience.       

43. During Stage Two of the IDRP concerns were identified about the comments made by the consultant psychiatrist and whether the correct test had been used when assessing the application.  OHS were asked to review the case on the basis of the correct criteria in July 2012.  OHS’s response, however, did not demonstrate that the correct criteria had been used given their comments that Mr Hall was not “permanently unfit for the duties of an AA”, nor did it make reference to specific evidence.  Nevertheless, the Stage Two decision did not uphold the appeal.   

44. It is not for the scheme manager to make a judgement about whether an individual meets the relevant criteria for early payment of a preserved pension on medical grounds but to consider whether the scheme rules had been considered and implemented correctly.  For the reasons set out in the previous section, however, I find that the rules were not correctly applied in this case and not all relevant information has been taken into account.  Although the Scheme Manager realised that the Stage Three MAP decision and the clarification subsequently received from the consultant psychiatrist was questionable because it was not clear that the correct test had been used, OHS’s further decision of July 2012 did not, in my view, demonstrate that the decision has been reached appropriately.  I consider that there were therefore flaws in the consideration of the matter at the Stage Two of the IDRP.  However, the greater part of the injustice to Mr Hall occurred as a result of the consideration of his case during the MAP process and my directions reflect this.
45. Finally, Mr Hall says that he has spent a significant amount of money in pursuing the matter.  Awards of compensation for distress and inconvenience are usually relatively small are not intended as reimbursement of actual expenditure.  In the circumstances, I am satisfied that £200, which is in line with other awards made by this office in similar circumstances, is sufficient to compensate Mr Hall for his distress and inconvenience.    
Directions   

46. I direct that within 28 days of the date of this determination:

CSP should reconsider Mr Hall’s case at Stage Three of MAP.  In doing so, it should ensure that the matter is referred to a new external consultant who has not previously had any involvement in the case.  It should be made clear to the external consultant that the correct interpretation of the term “discharging duties” when assessing applications under Rule 3.14 is the duties of the applicant’s previous post, rather than the duties of the grade in which they were employed.  Further, CSP should be clear that they need to decide whether, on the balance of probabilities, any incomplete treatment would alter Mr Hall’s health and to what extent, should it be completed.

CSP shall pay to Mr Hall £200 for his distress and inconvenience caused by the maladministration that I have identified. 

Tony King 
Pensions Ombudsman

29 January 2014 
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