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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	Messrs B Connor, P Gilbody, D Power, G Page Turner,  J Knowles, R M Edwards & E Brett 

Ms Y Christou & A Bruning 
Mr J and Mrs T Delingpole 
(the Applicants)

	Scheme
	IPS Self Invested Personal Pension Plan (IPS SIPP)

	Respondent 
	James Hay Partnership


Subject
The Applicants complain that James Hay Partnership allegedly failed to act in accordance with the terms and conditions of the IPS SIPP by carrying out adequate due diligence to ensure that their overseas property related investments were executed properly. In particular, they contend that James Hay Partnership did not check that their investment instructions had been implemented correctly by obtaining contract notes/documents for all their overseas investments and also did not supply them with current valuations for the IPS SIPP. 
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against James Hay Partnership. They fulfilled their limited obligations under the IPS SIPP and are not responsible for losses suffered by the Applicants.

DETAILED DETERMINATION

Material Facts

1. Originally, Mr P Ronald, an authorised representative and director of Helmlake Financial Services Ltd (until September 2010), was the Independent Financial Adviser (IFA) for the Applicants. According to the Financial Conduct Authority (FCA), his current status on their register is “inactive”. 

2. The Applicants accepted Mr Ronald’s advice to transfer their existing pension rights into the IPS SIPP which was established under trust in June 2004 and, before June 2009, was known as the PAL SIPP.   

3. PAL Trustees Ltd is the professional trustee of the IPS SIPP. The original administrators of the IPS SIPP were PAL Partnership Ltd. They were replaced by IPS Partnership Plc which trades under the name of James Hay Partnership. 
4. The Trust Deed and Rules of the IPS SIPP stipulate under section 26 “Record Keeping and Notices” that:
“The Trustee, Administrator and Provider shall retain, furnish or make available for inspection to the Revenue such information and records within their control and within such timescales as are prescribed by the Information Regulations.     

The Trustee and Administrator shall keep or cause to be kept records and amounts of any matters that need to be recorded for the proper administration and management of the Scheme.”
5. The Applicants joined the IPS SIPP between January 2007 and December 2009 by signing an application form (the Form) and a Supplemental Deed.

6. By signing the Form, the Applicants each declared that they:

· were applying for membership of the IPS SIPP and agreed to be bound by its Rules;

· were requesting the administrators to issue such documents and provide appropriate benefits as may be required from time to time;

· had read the IPS SIPP terms and conditions and key features and agreed to be bound by them;

· agreed to the fee structure as set out in the schedule of fees;

· would be solely responsible for all decisions relating to the purchase, retention and sale of the investments forming part of the IPS SIPP; and
· agreed to hold James Hay Partnership and PAL Trustees Ltd fully indemnified against any claim in respect of such decisions.
7. The Supplemental Deed recorded that each Applicant was a co-trustee of their own fund in the IPS SIPP with PAL Trustees Ltd and contained clauses stipulating that the IPS SIPP trustees:

· should be entitled to all the indemnities conferred on them by law;

· should not be liable for any acts or omissions not due to their own deliberate bad faith or their own negligence; and

· should be indemnified against the consequences of exercising their powers and discretions resulting in a loss to the IPS SIPP except where there has been knowing and deliberate bad faith on their part.
8. The Applicants received copies of documents containing information about the IPS SIPP. Relevant paragraphs taken from these booklets are reproduced below:

Key Features of the PAL SIPP

“Statement and Valuations

· A yearly transaction summary will be sent to you. If your PAL SIPP was introduced via a financial adviser, this will be sent to them to be passed to you.
· We make transaction statements and membership information available via our website…

· Ad hoc paper statements can be issued on request, although we reserve the right to charge an additional fee for this.
· Valuations and statements for the investments you choose to make with your PAL SIPP will depend on the providers of these investments and you will need to agree this with them.” 
Terms & Conditions for the IPS SIPP

“Investments

“All investments will be registered in your name and PAL Trustees Ltd unless otherwise agreed in writing…

The IPS Partnership can register investments in the sole name of PAL Trustees Ltd. Unless you instruct IPS in writing to the contrary, IPS will forward to you all contract notes and documents showing ownership of your investments as soon as practical after receipt. Where a number of contract notes and documents of title are involved IPS will await arrival of all of them before sending them to you which will be no later than 28 days after receipt of the first contract note.
The IPS Partnership is not required to assess the suitability of investments made by your IPS SIPP, although the IPS Partnership has discretion to refuse any investment on the grounds that it will or is likely to incur tax charges from HM Revenue & Customs (HMRC) which is in accordance with our duties as professional Trustee to act in the best interests of the beneficiaries.
IPS Partnership Plc and PAL Trustees Ltd cannot accept any responsibility for the selection or performance of the underlying investments made by your IPS SIPP.”
The “Statement and Valuations” section was essentially identical to the one shown in the Key Features of the PAL SIPP.

Key Features of the IPS SIPP

“How will I know how my IPS SIPP is performing?

Every year the IPS Partnership Plc will send a Statutory Money Purchase (SMP) Illustration…and an annual transaction summary to our main contact (you or your financial adviser). This will provide essential information for you to assess the performance of your SIPP. As your IPS SIPP can have investments made with a large range of alternatives, you will also need to obtain valuations and performance details from those investments to assess their performance. The IPS Partnership Plc does not undertake to do this for you.”      
9. The schedule of fees for the IPS SIPP showed that the services covered by the fixed establishment and annual administration fees included:

· dealing with regular correspondence with HMRC; 

· dealing with day to day general correspondence;

· maintenance of records including correspondence; and

· provision of annual (SMP) statements in accordance with legislation.  

Additional fees would be payable for services not covered by these fixed fees.    

10. The Applicants’ transfer funds were used to purchase unquoted shares in overseas property companies with investments in Dubai, Cyprus, Turkey, Hungary and Spain, as recommended by Mr Ronald between September 2007 and June 2010. James Hay Partnership received certificates of incorporation and/or articles of association for these overseas property companies. Share certificates/contract notes were not issued for these investments by the providers at the time.    
11. James Hay Partnership say that:

· they carried out due diligence checks on the nature of these companies to ensure that they were qualifying investments under the SIPP regulations; 
· the vetting to establish eligibility and permissibility was carried out at a fund level and therefore not unique to any individual IPS SIPP member; and
· Mr Ronald was required to complete a detailed questionnaire for each of these investments (countersigned by the Applicants) as part of the vetting process.

12. They have produced a copy of the record retained in their files for one of the investments made by the Applicants which they considered eligible and permissible (in February 2008) as evidence.
13. The companies later got into financial difficulties. There is little prospect of any recovery of the Applicants’ funds.

14. In 2011, James Hay Partnership tried to obtain some of the contract notes/ documents for the investments made after being compelled by the Applicants’ current IFA to do so.

15. As a gesture of goodwill towards the Applicants, James Hay Partnership are prepared to pay each of them £100 compensation on the basis that they might on reflection have kept them better informed of any correspondence which they had with the providers about their investments.

Summary of the Applicants’ position  
16. James Hay Partnership did not have the “commonplace/automatic/common-sense procedures” in place enabling them to:

· ensure that the SIPP monies were invested properly in accordance with their instructions; and

· obtain contract notes/documents confirming their ownership of all the investments made.
17. They have failed to comply with the terms and conditions for the IPS SIPP which state that James Hay Partnership would forward all contract notes/documents for the investments made to them (via their IFA) after receipt. It is reasonable to expect that James Hay Partnership would have sent them these documents after making an investment on their behalf.  

18. James Hay Partnership’s duty of care to the Applicants should have extended to ensuring that the investment instructions were correctly relayed and that there was evidence of the transactions made. It is unacceptable to wait until 2011 to start asking for share certificates/contract notes.    
19. They assert that:

“…James Hay appears to concentrate on stating that they were not responsible for a) the advice and the selection of investments or b) the performance of those investments, neither of which is the basic issue…nobody is saying that Peter Ronald did not make the recommendation or claiming that James Hay should have verified/endorsed the suitability. What they don’t seem to be responding to or acknowledging is that the complaint is not about any failure of their regulatory responsibility/authorisation but about a basic failure of procedures and duty to client (that does reflect on their regulatory of Treating Customers Fairly).”                                             
20. If they had been aware that there was no evidence that their money had been properly invested, they would have discussed this with Mr Ronald and discovered “the false nature of these investments and tried to expedite matters.”   
Summary of the position of James Hay Partnership  
21. They fulfilled their obligation in so far as establishing that the proposed investments were permissible for inclusion in a SIPP in line with HMRC guidelines. 
22. They had very little control over the IPS SIPP investments selected by the Applicants which are made with third parties. They and the Applicants (via their IFA) have to deal with these parties no matter how difficult it is to do so. In this case, they were not forewarned and had no way of knowing that the chosen investment providers would not supply contract notes/share certificates either automatically or on request.

23. There is no link whatsoever between the lack of contract notes/share certificates and the subsequent poor performance of the overseas investments. At the time the investments were made, there was no indication of any problems and they only failed several years later. 

24. If the Applicants had any concerns about how the IPS SIPP would be administered or the security of the proposed overseas investments, they could have raised them with their former IFA or the relevant investment provider. The Applicants cannot now hold them responsible for the shortcomings of their former IFA/investment provider(s) or expect them to compensate the financial losses which they have incurred when their chosen investments subsequently failed.

25. They are only responsible for ensuring that contract notes/share certificates are received (and chasing for them if they are outstanding) for sole trustee arrangements where they own the investments outright.  

26. For the IPS SIPP, it is not unusual for members as co-trustees and co-owners of the investments to exercise a very high degree of control over the pension arrangements and hold all the information including contract notes/share certificates. It is reflected in their competitive administration fees that IPS SIPP members would assume greater responsibility for the administration.

27. They could arguably have done more from a general administration and wider service perspective but there is only so much that they can do if an (uncooperative) investment provider does not supply contract notes/certificates. 
28. The allegation made of poor administration of the IPS SIPP is separate and distinct from any complaint relating to the failure of the investments.           
Conclusions

29. The Applicants accept that James Hay Partnership was not responsible for recommending the selected overseas investments for the IPS SIPP and ensuring that they were appropriate and suitable.
30. What the Applicants have asked me to decide is whether the failure of James Hay Partnership to carry out adequate due diligence in order to ensure that their overseas property investments were executed properly constitute maladministration from which injustice resulted.  
31. The IPS The Applicants consider that James Hay Partnership should have gone further with their client care by:

· ensuring that the investment instructions were implemented correctly by the providers; 
· obtaining contract notes/documents for the overseas investments made; and

· providing current valuations for the IPS SIPP. 
32. The PAL/IPS SIPP documentation which the Applicants received from their former IFA for consideration before deciding whether or not to become a member clearly showed that James Hay Partnership would only supply yearly transaction summaries and SMP illustrations. The documents also stated that provision of valuations and statements for their chosen investments would be the responsibility of the investment providers and the onus was on the Applicants to contact these providers for them. I therefore consider that the Applicants had been made sufficiently aware that James Hay Partnership would not be responsible for providing them with regular valuations.

33. Most of the Applicants joined the IPS SIPP before 1 June 2009 when it was known as the PAL SIPP. The PAL SIPP documentation did not state that James Hay Partnership would be responsible for ensuring that the investment providers supplied the contract notes/documents confirming ownership of the chosen investments. It was only in the later IPS SIPP documentation that James Hay Partnership first said that they would forward contract notes and documents showing ownership of investments as soon as practicable after receipt. The IPS SIPP documentation did not state however that James Hay would actively chase the investment providers for contract notes/documents if they were not provided automatically or on request.   

34. I think James Hay Partnership’s role as a post box in relation to contract notes etc should have been clear.  They were required to pass them on if they received them.  The Applicants, or their adviser, must be taken to have known they themselves did not have any contract notes or other documents.  James Hay Partnership are not liable for anything that flowed from their absence.
35. In any case, there is no link between the lack of contract notes/share certificates and the subsequent failure of the corresponding overseas investments.  Even if James Hay Partnership ought to have chased them and given notice to the Applicants that they had not arrived, it does not follow that the Applicants would then have tried to disinvest or if they had tried to do so they would have succeeded before the investments became worthless.  The most they say is that they would have taken the matter up with Mr Ronald and found out the nature of the investments.
36. I do not uphold the complaints.

Tony King 
Pensions Ombudsman 

3 September 2013
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