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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr A Adams

	Scheme
	Innovene Pension Plan

	Respondents
	Innovene Trustees Limited


Subject
Mr Adams complains that the administrators of his pension scheme, for whom Innovene Trustees Limited are responsible, provided him with an incorrect cash equivalent transfer value, as a result of which he suffered loss in relation to his divorce proceedings.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the respondent Trustee because miscalculating the cash equivalent amounted to maladministration.  Redress should be made, but not in regard to every item which Mr Adams claims.

DETAILED DETERMINATION
Material Facts
1. Mr Adams worked for BP, and joined its pension scheme on 12 March 1977, his 20th birthday.  He was subsequently awarded a service credit of two years under the scheme, to recognise his employment since 12 March 1975, when he reached age 18.  His pension rights were later transferred to the Innovene Pension Plan (the Plan).

2. In August 2007 he and his wife separated, and he applied to Mercer, the Plan administrators, for a cash equivalent transfer value (CETV), in relation to his divorce proceedings.  This was issued by the Plan actuary (who did not work for Mercer) on 18 October 2007, quoting the sum of £322,720, calculated at the date of separation between Mr and Mrs Adams.  It omitted to state the date on which his pensionable service had started.

3. After querying this omission (and after queries from his wife), his employer told his solicitors on 18 March 2008 that he had joined the scheme on 12 March 1975, although on 10 November 2009 he was told by Mercer that his pensionable service began on 12 March 1977 (but was subject to the additional two years’ service credit).

4. Owing to the delays caused by these queries, Mr Adams requested a further CETV on 10 November 2009. This was issued by the actuary on 21 December 2009, quoting the sum of £235,440, with the date on which pensionable service commenced still omitted.

5. There was no explanation for the significant change in sums quoted as the CETVs and, when Mr Adams enquired about this, Mercer said on 22 February 2010 that the actuary had used an incorrect assumption in the first CETV, which was based on an unreduced pension being available from age 55, when in fact it would not be available until age 60.  Mrs Adams's solicitors decided to seek independent advice about the CETVs, which took until 19 October 2010, when they accepted the second one.

6. A settlement was reached in the divorce proceedings, on the basis that the second CETV was correct, and that the matrimonial home, which it seems was transferred to Mrs Adams, was worth £180,000. There was no pension sharing order, but the value of the parties’ respective pensions was taken into account in calculating the financial settlement between them, which involved a cash payment to Mr Adams from his wife.
Mr Adams’s complaint

7. Mr Adams contends that the value of the home had been £221,313 at the date of their separation, and had then fallen to the agreed figure of £180,000.  As the law requires, the CETV was valued at the separation date, but the property valuation was at the date of its disposal.  He complains that Innovene Trustees Limited (the Trustee), which is responsible for the actions of the actuary, and so for the delays, should be liable for any loss arising from this fall in value.
8. Mr Adams received a settlement figure of approximately £15,513.50, instead (he believes) of £32,160, and so assesses that he has suffered a direct loss of £16,646.50.
9. He also claims for extra legal expenses in relation to his divorce proceedings, being £2,491.78 (for which he has submitted receipts), less £352.50 (including  VAT of £52.50) which he would have expected to pay for a straightforward divorce.  He has calculated this amount as £2,191.78, but that clearly overlooks the £52.50 VAT, and should be £2,139.28.
10. In addition, he claims:
•
actuarial costs of £250,

•
half the costs of accountants’ advice (billed at £316.25 in total) relating to Mrs Adams’s capital gains tax liability on the sale of the marital property, which amounts to £158.13,

•
and his own solicitors’ costs, calculated as £9,435.60 at 21 June 2103.
11. Mr Adams also complained against the Trustee and against Mercer for injustice suffered regarding the delay and uncertainty in confirming the date of commencement of his pensionable service.  My office has, on my behalf, declined to consider this claim, as any delay ran from October 2007 to November 2009, and the complaint was received in December 2012, outside the three year period required under regulation 5(1) of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996.  Mercer are therefore not a respondent to this application.

Summary of the Trustee’s position

12. The Trustee accepts its responsibility for what happened, and has offered £400 for the distress and inconvenience Mr Adams suffered for receiving the wrong CETV, plus the cost of the additional advice in checking the calculations. The Trustee understands that this amount is £1,798.84, but the Trustee’s offer is subject to supporting evidence, which is awaited.  It contends that any loss of value in the property is too remote a consequence from any action for which it is responsible.
My findings

13. Although there has been continuing disagreement about the correct date on which pensionable service commenced, that date is not material to the matters in dispute.  I do not need to decide whether Mr Adams’s date for starting service was 12 March 1997, when he actually commenced active membership, or 12 March 1995, the date to which his service was backdated by adding a credit of two years to his benefits.
14. The important issue is that, because the correct date was in doubt, and because neither CETV stated the date by reference to which it was calculated, there was delay in agreement being reached between Mr Adams and his wife over the terms of their divorce settlement.  Because of the delay, a second CETV was needed, and when that was issued it became clear that the first CETV had been incorrectly calculated.

15. That incorrect calculation amounted to maladministration, which caused both direct financial loss, since additional costs were incurred in investigating the mistake, and also non-financial injustice, by way of distress and inconvenience.  The Trustee has already offered redress in relation to such losses arising out of the inaccurate calculations.  Mr Adams has not accepted that offer, presumably because he views it as insufficient compensation.  It is not his contention that the additional costs amount to £1,798.84, the amount for which the Trustee has requested evidence.  That figure is part of the amount billed by the solicitors acting in his divorce, and it seems the Trustee has misunderstood this point.

16. The greatest part of Mr Adams’s claim relates to the alleged reduction in his potential divorce settlement, which he says arose because his matrimonial home lost value during the course of the period from his separation from Mrs Adams to the date of the settlement.  The issue here is whether such loss is too remote to be the responsibility of the Trustee.

17. The concept of remoteness of damage is not normally relevant to trust law.  Where a breach of trust is committed, the trustee is responsible for any loss to trust funds resulting.  However, Mr Adams’s claim does not relate to any loss to his benefits under the Plan, but rather to damage he says he suffered as an indirect consequence of errors by the Plan actuary.

18. Remoteness must therefore be considered in the light of the law more widely. The solicitors acting for Mr Adams have argued that the actions which caused the damage to him occurred in Scotland, and so the Scots law relating to delict should apply to the case.  To determine whether a loss is a natural consequence of a delictual act (they say), a combination of reasonable foreseeability and direct consequence is used, and it is only if the act is utterly speculative that it will be too remote and not recoverable in an award of damages.  It is entirely foreseeable that providing incorrect information will delay a divorce settlement, and so that the amount of any balancing payments will be impacted by an inaccurate CETV.

19. They have referred to the case of Mr A Brown (reference 83320/1), determined by the Deputy Pensions Ombudsman in 2012.  Here the applicant contended that he relied on a misquotation in his decision to retire, and that his divorce settlement was affected by the misquotation.  Neither claim was upheld, but he was awarded redress for his legal costs and for the non-financial injustice he suffered.  However, this is of little relevance to the current complaint, other than to establish that providing incorrect information may well cause injustice, that the trustee is the party responsible, and that any adverse effect on a divorce settlement is a relevant issue.  None of those points is subject to doubt.

20. Other cases which I or my colleagues have considered, where inaccurate information had led to a divorce settlement being wrongly calculated, provide no authority for Mr Adams’s case, as in general there is no doubt that the mistake was the direct cause of loss suffered.

21. In my opinion, the essential question is, was any loss arising from the reduction in value of the property so far-fetched that a reasonable person would feel justified in neglecting it?  In my judgment, the Trustee’s liability for the loss flowing from the maladministration (which I have no doubt occurred) does not extend to the effects of the reduction in property prices during the period when the divorce settlement was being negotiated.  The consequences are too indirect.

Conclusions

22. Therefore, I find that Mr Adams should not receive redress for the effect the loss in value on the matrimonial home had on his divorce settlement.

23. As to the additional costs of investigating the mistake in the CETVs, and the distress and inconvenience suffered by Mr Adams, I agree that he should be redressed for these.  I have evidence that the legal costs in the divorce amounted to £2,491.78, and I accept £352.50 as an estimate of the likely cost of a straightforward divorce, both figures including VAT.  So I assess the legal costs as £2,139.28, the difference between those two figures.

24. The evidence shows that the charges incurred with a consulting actuary were £250 plus VAT.  Since VAT at the time was 17.5%, I calculate the redress for that work being incurred at £293.75.  As to the accountants’ charges of £158.13, I have no doubt they arose, but I am not satisfied that they were part of the additional work resulting from the incorrect CETV; in any event, they can be covered by a general award for distress and inconvenience, which the Trustee has offered, and which I propose to make.
25. That leaves the claim made by Mr Adams for his own solicitors’ costs relating to this dispute.  I do not normally award redress for such expenses, as it is intended that an application to me should be straightforward enough not to require legal assistance.  There have been cases where exceptions to this principle have been made, but those are usually on the grounds that respondents have not assisted resolution or have been unhelpful, or an applicant with no legal knowledge was faced with complex issues.

26. This is not such an exceptional case.  The respondents have cooperated in trying to resolve what they accept is their responsibility, and have made a settlement offer, and the dispute is essentially about the amount of redress, which does not raise unduly complex issues.

27. Therefore, I uphold the complaint against the Trustee, in relation only to additional legal costs of the divorce (£2,139.28), actuarial charges (£293.75), and non-financial injustice by way of distress and inconvenience (for which £400 has already been offered, which is no less than I would direct).
Directions

28. The Trustee will pay Mr Adams £2,833.03 within 28 days of the date of this determination.
TONY KING 

Pensions Ombudsman 

18 September 2013 
-1-
-7-

