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PENSION SCHEMES ACT 1993, PART X 
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Captain K M R Post

	Scheme
	Airways Pension Scheme (APS)

	Respondent 
	The Trustees of the Airways Pension Scheme (the APS Trustees)


Subject
Captain Post alleges that the APS Trustees improperly changed the index used to determine increases to his future APS pension from the Retail Price Index (RPI) to the Consumer Price Index (CPI) in April 2011. 
The Pensions Ombudsman's determination and short reasons
The complaint should not be upheld against the APS Trustees.  They have reached a decision, taking account of relevant advice, which is within the range of reasonable decisions and was not procedurally improper.
DETAILED DETERMINATION

Relevant Rules
1. Rule 15 of the APS Trust Deed and Rules (the APS Rules) states (as relevant) that:

“The annual rate of all pensions and allowances payable or prospectively payable…shall be adjusted as if the rates of increase as specified in the Annual Review Orders issued in accordance with section 59 of the Social Security Pensions Act 1975 were applicable thereto PROVIDED ALWAYS that if said Act is repealed and not replaced or should it become necessary to review the basis of such annual adjustments steps shall be taken to ensure that the annual adjustments of pensions and allowances continue to be made upon an appropriate national index or indices reflecting fluctuations in the cost of living …”     
2. The “Annual Review Orders” referred to in Rule 15 are made by the Treasury and apply increases to “official pensions” in line with those determined by the Secretary of State for Work and Pensions to apply to State pensions and other benefits.
3. Rule 18 of the APS Rules allows the APS Trustees to amend/add to its provisions by means of a supplemental deed if the amendment/addition is approved by at least two thirds of the APS Trustees and it would not “operate in any way to diminish or prejudicially affect the present rights of any… existing member or pensioner.”    

Material Facts

4. Captain Post was employed by British Airways (BA). He is a member of APS. He is one of many members of APS who have complained about the matter of pension increases.  The outcome in his case is likely to be the same in theirs, should they proceed to determination. He was, at the time of many of the events to which the complaint relates, a member-nominated trustee of APS.
5. APS was closed to new entrants on 1 April 1984. Active members of APS at the time (such as Captain Post) had the option of transferring to the New Airways Pension Scheme (NAPS). One difference between APS and NAPS concerns pension increases and was described in the January 1984 “BA News” as follows:

“Index Linking: the new scheme will be index linked in line with cost of living index, up to a maximum of five per cent in any one year. But it will not offer unlimited “inflation proofing” like the present scheme…”            

6. Captain Post decided to remain in APS.
7. APS and NAPS originally had 12 common trustees. In order for an APS or NAPS rule amendment/addition to be valid, at least eight of the trustees had to approve it. 
8. Captain Post retired in July 1999 and was elected by the APS/NAPS pensioners to be a member nominated trustee (MNT) on the joint trustee board. The joint board was later split into separate boards for each scheme.
9. The present arrangements are that each new board consists of 12 trustees with the six appointed by BA common to both. The MNTs were selected from their respective membership. In APS, five of them were pensioners and one was an active member.
10. The Chairman, who is common to both trustee boards, is one of the trustees appointed by BA. The Chairman (who is not a BA employee or a member of either scheme) has been the Chairman since March 2010. At the time of his appointment, the other five trustees common to both boards selected by BA were NAPS beneficiaries. For convenience, the APS and the NAPS trustee board meetings were therefore usually held at the same time. There are two types of meetings relevant to the matters that are the subject of this complaint, “Main Board” meetings (which are described below for simplicity as meetings of the APS Trustees) and “Operations Committee” meetings.
11. The Chancellor of the Exchequer announced in June 2010 that increases to State benefits and public sector pensions would be determined by using CPI rather than RPI as the measure of inflation.  The consequence was that APS increases under Rule 15, made by reference to increases under section 59 of the Social Security Pensions Act, would also be related to CPI and not RPI.  

12. At the end of June BA and the APS Trustees agreed a funding plan, one assumption of which was that APS pensions would receive RPI increases in the future. 
13. At a meeting of the APS Trustees on 29 September 2010 Mr Arter of Eversheds, the solicitors to the APS Trustees spoke about the matter.  The minute of what he said is this: 
“The Trustees did have unilateral powers of amendment and in addition Rule 15 provided the potential for the Trustees to base pension increases on an index that they considered to be appropriate. He said that if the Trustees were to seek to reinstate a link to RPI then he considered that the clause 18 route would be preferable although because of the no worsening provision this would require the inclusion of an underpin which would provide for pensions to increase in line with CPI in the event that this would provide for a larger increase. The inclusion of an underpin would result in a benefit improvement and he said that the Trustees would need to consider whether this was appropriate given that the scheme was in deficit and that the Trustees’ primary responsibility was to ensure that accrued benefits could be paid in full.
…given the deficit, his recommendation was that the Trustees consider an amendment which would retain the link to CPI but include provision for an annual review which would allow pensions to be increased after consultation with the Company to RPI if the level of funding allowed.”
14. There was a meeting of the Operations Committee on 9 December which considered a document entitled “Change to the Pensions Increase (Review) Order”.  On the first page under the heading “Actions following September Main Board” it says:

“Clarification was received from Eversheds regarding the appropriateness of CPI and RPI in relation to annual pension increases.  Anthony Arter advised that although both indices were similarly defined by the Office of National Statistics as not being a measure of the cost of living they were a generally accepted measure by most authorities.  RPI had been accepted as a suitable index for many years and as CPI was similarly defined both indices could be argued to be similarly appropriate.”
15. Amongst the attachments to the document were advice notes from Eversheds and Towers Watson.  Also attached was a  document headed “Price indices and the cost-of-living” which was a research note by an academic economist discussing the principles behind, and the calculation of, indices of prices. In 2.1 he said,

“In the UK setting, both the CPI and RPI … measure price changes over a fixed basket of goods.  Neither [is] a cost-of-living index, which would make equal use of the prices and quantities in both the base and the current period.  This is clear in [Office for National Statistics] publications.  For example, in the Consumer Price Indices Technical Manual …it states:

“The CPI and RPI are specifically not intended to measure what people often refer to as the ‘cost of living’.”
16. Section 2.2 is headed “A Laspeyres index such as the CPI or RPI typically overstates a true cost-of-living index.” The author expanded on why that should be so, saying at the end of that section,

“…where consumers have choice, the percentage increase in the fixed basket price index overstates the increase necessary to maintain living standards in the face of rising prices and the change in a pure price index (such as the CPI or RPI) can be regarded as an “upper bound” on the true change in the cost of maintaining a standard of living.

Where relative price changes are large, the difference is also large. But for smaller price changes, a fixed basket price index is potentially a reasonable approximation to a true cost of living index.”
17. There was an APS Trustees meeting on 22 December 2010.  Amongst the papers was the research note described above. 
18. Mr Arter repeated his advice on the need of a CPI underpin and the introduction of a discretionary pension increase rule at this meeting and at a meeting in February 2011.
19. At the February meeting, Mr Arter set out three options:

· accept the new CPI basis;
· amend the APS Rules to provide RPI increases;

· introduce a discretionary power to give increases above CPI in any year.

(A fourth option concerning buy-in/out transactions was considered and dismissed.)

20. Mr Arter repeated his view that a CPI underpin would be necessary.  Mr Pardoe, the APS Actuary, told the APS Trustees that the introduction of a CPI underpin would probably increase APS liabilities by between £150m and £200m.
21. Captain Post says he disagreed with Mr Arter’s opinion. The minutes record that:

“Captain Post made a proposal … that whatever the final decision reached by the Trustees this should be taken before a judge for approval.  The proposal was agreed on the basis of 10 votes cast in favour and none against.”
(There was a first version of this minute with which Captain Post disagreed, as a result of which it was replaced with the above. That fact is not material to the decision made by the APS Trustees, however, and the minute as it now stands is not disputed.)

22. Mr Arter said that the APS Trustees should first obtain an Opinion from Leading Counsel and recommended that they discuss the matter further after the Opinion was available.  As a separate matter it was agreed that Opinion would be obtained concerning past communications to members about increases. 
23. On 1 March 2011, another APS Trustees’ meeting was held during which the APS Trustees decided (in the face of objection from BA) to introduce an amendment to the APS Rules which would allow them to award discretionary pension increases if at least two thirds of them were in favour of doing so.
24. Captain Post says that during the meeting it became clear to him that some of the APS Trustees were now having second thoughts about seeking a review of their decision on whether or not to reinstate RPI pension increases in front of a judge.
25. Mr Arter advised the APS Trustees that it would not be appropriate for them to make their personal views known at a beneficiaries' meeting to be held in July at Ascot.

26. On 3 March, Captain Post sent the Chairman an e-mail reminding him of the unanimous decision made by the APS Trustees in February to take their final decision reached on the RPI/CPI issue to a judge for approval. The e-mail said that:

“The reason that I raise this is that there is some suggestion…that taking the decision in front of a judge is merely a desired outcome. One trustee observed to me…that it would be expensive to put the matter before a court. The expense would be trivial in comparison to the massive harm to our beneficiaries’ interests.

I deliberately proposed in the best interests of our beneficiaries that the final decision that the APS Trustees reach should be taken before a judge to enable the matter to be fully aired. The completely divided position of the APS Board makes this even more desirable…

I would remind you that in 1999 the then trustees decided to put the merger issue before a judge even though they were unanimously in favour of the merger. Their unanimous decision was subsequently reversed.”
27. The Chairman responded as follows:

“I believe that we agreed to go to court to get resolution to this difficult situation. To do that, we need to go to a QC first. There is a highly remote possibility that as a result of the QC opinion a subsequent Trustee Board decides to overrule the intention to go before a judge. However for all the good reasons you have outlined I would need exceptionally strong reasons to change my vote. Please don’t feel that I am wavering in anyway at seeing this through to the end as we voted for.”  

28. At an APS Trustees’ meeting held on 25 March the amending Deed introducing the discretionary increase rule was approved and two of the APS Trustees were appointed to sign it.

29. Captain Post proposed during this meeting that a discretionary increase of 1.5% should be paid in April 2011 in order to temporarily reinstate RPI increases until the RPI/CPI pension increase issue had been properly examined by the APS Trustees. The Chairman, however, made a counter proposal that the APS Trustees should vote initially on whether a discretionary increase should be paid at all in 2011. The result of the vote was that the five BA appointed trustees and the Chairman voted against awarding a discretionary increase whilst the six MNTs voted in favour. Since a two thirds majority was not achieved, no discretionary pension increases on top of the CPI were awarded by the APS Trustees in April 2011.

30. Captain Post resigned as a MNT after this meeting. 

31. On 8 April, the APS Trustees attended a conference with Leading Council who they say advised that:

· there was an argument that a CPI underpin was unnecessary but the APS Trustees would need to seek the directions of the court on the matter if it became relevant;

· they would only need to go to court on the question of whether or not a CPI underpin was required if they decided to choose RPI as the relevant index;  

· if they decided that CPI was an appropriate national index, no further steps could be taken under Rule 15 of the APS Rules and the Annual Review Orders should then be applied as normal (even though they use CPI rather than RPI as the underlying index);

· if CPI was not considered to be an appropriate index, then they were obliged under Rule 15 of the APS Rules to take action to ensure that the annual adjustment to pensions was based upon an appropriate index;

· Rule 15 of the APS Rules did not give them the power to decide which index was the most appropriate, only whether the index was within the range of what is appropriate;

· if they considered CPI was an appropriate index, it did not matter that they might also consider that RPI to be more appropriate;

· the question of fixing RPI as the relevant index would only arise (and an application to court required) if they decided to exercise their unilateral amendment power to select RPI as the relevant index;

· historically there have been no indices that specifically target pensioners;

· they should consequently apply a wide view as to what constituted an appropriate index reflecting fluctuations in the cost of living for the purposes of Rule 15 of the APS Rules;   
· the starting point was that the Government considered that it had satisfied their duty to specify an appropriate index  for providing for pension increases on public sector pensions in specifying CPI;

· in the view of Towers Watson, in some respects CPI was a more accurate reflection of changes in the cost of living;

· to decide to fix RPI into the APS Rules would be a very difficult decision given the circumstances of APS;

· imposing additional costs on APS when it was in a deficit with an uncertain employer covenant could increase the risk that benefits would not be paid in full; and
·  it would not be appropriate to ask the court to confirm that the APS Trustees had made the correct decision i.e. to continue to apply the Annual Review Orders based on CPI if that was decision they were going to make.  
32. There was a meeting of APS beneficiaries in July 2011 convened under the rules by the APS Trustees following a request from beneficiaries.  (It was split into two sessions attended by different members and pensioners.)  During the morning proceedings, of which there is a transcript:
· the Chairman informed the attendees that the decision to take the final decision on the RPI/CPI issue to court for approval had been reversed;

· On the subject of maintaining RPI increases the Chairman said, among other things, “we have got the power to give you RPI if we think it makes sense” and “we can under the rules, now pay what we think is the right amount in terms of the index, determining what the index should be”.
· Mr Arter told the attendees that he had worked with Leading Counsel to formulate the recommendation to change the rules to allow the APS Trustees to award an additional discretionary benefit above CPI as soon as APS was in a strong enough position to pay the existing benefits in full;
· Mr Arter described what Leading Counsel had said about “appropriateness” as (among other things) that – in Mr Arter’s words - it “was a very hard judgment because expert advice was needed”.
· Mr Arter said that the APS Trustees had considered whether they should take the matter of whether CPI was an appropriate index to an expert, but had decided to await the outcome of the judicial review of the Government’s decision by unions in relation to certain public sector schemes. 
33. There was a press conference after that meeting.  The transcript of that meeting shows that the Chairman was asked about the decision to apply to the Court and the fact that no application had been made.  Amongst other things he said “we didn’t think we had the power to go to RPI at that point” and “when we talked about going to court it was do we have the ability to go to RPI.”
34. After the meeting Captain Post asked the Chairman for details of the meeting at which the decision to reverse the resolution to take the final decision on the RPI/CPI issue to court had been made. The Chairman replied that the resolution had not in fact been reversed.
35. During the next APS beneficiaries’ meeting, in September 2012, the Chairman said that he had made a mistake during the previous meeting when saying that the resolution had been reversed.
36. Captain Post made a complaint to the APS Trustees on 3 August 2011.  It was responded to at the first stage of the APS’ dispute resolution procedure on 10 October.  On 20 February 2012 Captain Post proceeded to the second stage of the dispute resolution procedure and on 22 June the APS Trustees rejected the complaint.  Captain Post brought the complaint to my office on 12 December 2012.
37. On 2 December 2011 the High Court rejected an application for Judicial Review of the Government’s decision to switch the index from RPI to CPI in Police Negotiating Board v Secretary of State for Work and Pensions [2011] EWHC 3175.  On 20 March 2012 that decision was upheld on appeal to the Court of Appeal in FDA v Secretary of State for Work and Pensions [2012] EWCA Civ 332.  As will be clear, the original decision by the APS Trustees was made before either of these judgments.  Captain Post’s complaints and the responses from the APS Trustees straddle them.
The issues – submissions and findings
38. Captain Post says that the decision making concerning RPI/CPI was flawed on six grounds.  I deal with them in turn below.  In setting out the positions of Captain Post and the APS Trustees I only do so in summary.  In both cases they have made extensive observations.  If there are lines of argument introduced by Captain Post that I do not pick up below, that is because they are in support of arguments which I consider cannot succeed, however detailed and embellished.  

Ground 1 - flawed legal advice
Summary of Captain Post’s position

39. Captain Post says that the APS Trustees acted on flawed legal advice from Mr Arter who said, unequivocally, that a CPI underpin would be required if they decided to reinstate RPI pension increases. However Leading Counsel observed that a CPI underpin might not be required if RPI were reinstated. This possibility was not considered by the APS Trustees before they made their decision.  
40. He says the decision to pay CPI increases with discretionary increases on top (if appropriate) from April 2011 was made because the APS Trustees had been given the advice that an underpin would be necessary and understood that a judge would be expected to agree with it.

41. Captain Post says that after resigning as an APS Trustee, he took his own legal advice which has confirmed that he was correct to be sceptical of the unequivocal nature of the CPI underpin advice. 

42. He adds that it is surprising that when Mr Arter encountered a challenge from Leading Counsel to the unequivocal advice which he gave to the APS Trustees on which they had acted, he did not insist that they should revisit their decision.

Summary of the APS Trustees’ position
43. The APS Trustees say that they do not know whether the advice given by Mr Arter about the CPI underpin was flawed; the actual legal position could only be settled by the courts.     

44. They say they discharged their duties by obtaining professional advice. The fact that they took this advice using their powers means that even if it was flawed, their decisions could not be challenged as a breach of duty. They referred the decision of the Court of Appeal in Pitt v Holt, Futter v Futter. (Since their submission the Supreme Court has handed down its decision in the same case.) 

45. They agree that they had made certain decisions before Leading Counsel advised that it was not necessarily the case that a CPI underpin was required.  Those decisions were that:

· the Annual Review Orders should continue to be applied (meaning that CPI would form the basis of future pension increases);

· a discretionary increase power would be inserted in the APS Rules to allow them to provide additional increases if they were able to do so, taking into account all relevant circumstances;

· they would seek the directions of the court on whether member communications had created a right to RPI increases and whether the steps they had taken in relation to increases were correct; and

· before applying to court, an opinion from Leading Counsel would be sought.     

46. In their view, their decisions (by which I assume they mean the first two) should stand because:

· they were the only ones which could have been reached at that point in light of the poor funding position of APS and the advice received that CPI was likely to be an appropriate index, irrespective of whether the advice received from Mr Arter about the CPI underpin was correct;

· they applied Rule 15 of the APS Rules unchanged in April 2011 and also gave themselves the discretion to award greater increases than the Annual Review Orders because they had not received any advice that CPI was an inappropriate index so requiring steps to be taken under Rule 15;

· Leading Counsel had shortly afterwards thrown doubt on the need for a CPI  underpin if RPI increases were to be fixed within the APS Rules but had also given more guidance on the steps that needed to be taken under Rule 15 of the APS Rules (which suggested that the decision already made on APS pension increases was the correct one); and

· Leading Counsel confirmed that the discretionary increase route was a good way of addressing the issue and said that it would be imprudent for the APS Trustees to fix RPI pension increases in the APS Rules using their unilateral amendment power given the current circumstances of APS.

Findings on Ground 1

47. I do not agree with the characterisation of Mr Arter’s advice as “flawed”. If it was Mr Arter’s advice that an underpin would definitely be required, then that represented his professional view.  It may still be his view, though as far as the APS Trustees are concerned Leading Counsel’s opinion has superseded it.  And, as the APS Trustees say, while the point remains undecided by the courts (or perhaps, I might add, the Pensions Ombudsman) there is no definitive correct view.  Mr Arter and Leading Counsel have each done what they are paid to do – give their view of the likely outcome if the matter were to come to court. 
48. The APS Trustees were entitled to base their decision on the advice they had.  As Lord Walker said, giving the Supreme Court’s decision in Futter v HMRC [2013] UKSC 26:

“…it would be contrary to principle and authority to impose a form of strict liability on trustees who conscientiously obtain and follow, in making a decision which is within the scope of their powers, apparently competent professional advice which turns out to be wrong”
(Although as I have said, in this case neither set of advice is definitely “wrong”.) 
49. Captain Post suggests that the APS Trustees ought to have reconsidered their decisions when they received differing advice from Leading Counsel.  But I agree with the APS Trustees that, having received the advice of Leading Counsel, they acted on it.  They may not actively have gone over the ground previously covered, but I do not think that should be expected of them as long as they made their subsequent decisions in the light of the advice before them. 
50. In any event, as part of responding to Captain Post’s complaint, the APS Trustees consciously considered whether the previous decisions should have been reopened and decided they should not, essentially because they would not have been different.

51. Captain Post’s position, in a nutshell, is that if the APS Trustees had known that there was any doubt as to the need for an underpin, they might have come to a different decision.  He places a great deal of emphasis on Mr Arter having held the view that an underpin was certainly required. But a particular difficulty with Captain Post’s argument is that the APS Trustees must have accepted that there was at least some doubt when they decided that the matter should be referred to the courts.
52. Finally, Captain Post deprecates the decision not to make an application to the courts as a reversal of a previously made unanimous decision.  It was a reversal of sorts, but only after the Trustees had received advice from Leading Counsel that the courts would not deal with a hypothetical case.  So they had made the original decision in ignorance of the practicalities, and they had to revise it when properly informed.

Ground 2 – Failure to take expert advice on CPI as an “appropriate national index”
Summary of Captain Post’s position
53. At the 29 September 2010 meeting referred to in paragraph 13 Mr Arter said Rule 15 allowed the APS Trustees to “base increases on an index that they considered appropriate”.  

54. He tabled a paper at that meeting that argued that CPI was not a true cost of living index. He says that the research note referred to in paragraph 17 amounted to advice that neither index was a cost of living index.
55. When, on 25 March 2011, the APS Trustees decided not to pay a discretionary increase (that is, to leave it at the CPI increase) they had not made a decision as to whether CPI was an “appropriate” index.
56. The Association of British Airways Pensioners (“ABAP”) commissioned a paper, which was sent to the APS Trustees in October 2011 but not acknowledged, from an economist (an ex Civil Servant and academic), the conclusion of which is that CPI is not an appropriate index for APS increases.
57. Neither Mr Arter nor Mr Pardoe advised the APS Trustees at any time on whether they thought CPI to be an appropriate index for APS increases. Having accepted Mr Arter’s view on the CPI underpin as correct, Mr Pardoe merely advised them on the impact of using CPI for APS increases, both on APS and NAPS and also on the effect on NAPS of APS using RPI increases.    

58. It is evident from the minutes of the APS Trustees’ meetings that the APS Trustees did not take any expert advice on the appropriateness of CPI as a national index for the purpose of Rule 15 before making their decision on 25 March not to award any discretionary pension increases. They only took such advice after being told by Leading Counsel that they needed to do so in order to decide whether or not CPI was an appropriate index.
59. Furthermore, Mr Arter clearly said during the July 2011 APS beneficiaries’ meeting that the APS Trustees had decided against taking any expert advice after considering the issue.
60. The security of APS would not have been threatened in any way by retaining RPI pension increases after Annual Review Orders basis was changed to CPI.          

Summary of the APS Trustees’ position
61. They took extensive professional advice on the appropriateness of CPI and continued to actively consider the issue in light of the appeal against the High Court’s judgment in favour of the Government in the judicial review proceedings brought by a number of trade unions.

62. They received advice from both Mr Arter and Mr Pardoe confirming that both CPI and RPI were appropriate national indices reflecting fluctuations in the cost of living.  

63. At the Operations Committee on 14 October 2010, Mr Arter reported back on the ABAP paper submitted by Captain Post arguing that CPI would not qualify as an appropriate index. It was noted that in this paper the ONS had described that neither CPI nor RPI were totally accurate measures of the cost of living and a true measure was likely to produce a result lower than both indices. In Mr Arter’s view, as CPI was generally accepted as a measure of the cost of living, it would be difficult for the APS Trustees to decide that CPI would be an inappropriate index.
64. At the time they made their decision on the April 2011 pension increases, they had therefore received proper advice on the appropriateness of CPI as an index.

Findings on Ground 2

65. The APS Trustees had to reach a view as to whether CPI was “an appropriate national index … reflecting fluctuations in the cost of living”. If it was not they would have had to take steps to ensure that annual adjustments were in line with such an increase. 

66. That decision can be thought of as having two parts.  Does CPI reflect fluctuations in the cost of living?  If so, was it “an appropriate” index in the circumstances?
67. I break it down that way because Captain Post has pointed to the research paper referred to earlier as evidence that CPI is not strictly a cost of living index at all.  It is not however clear how that helps his argument, since the paper actually concluded that neither RPI nor CPI were cost of living indices.
68. The more important question is whether CPI is an appropriate index.  The Trustees were advised by Leading Counsel that this did not mean the most appropriate index.  That advice was received slightly after the March 2011decision, but I am sure it was correct.  CPI does not even have to be an index that is more appropriate than another.  As long as it was appropriate, no alternative needed to be considered.  
69. Captain Post says that the APS Trustees had not received any advice as to whether CPI was an appropriate index before the March 2011 meeting at which a CPI increase was, in effect, settled on. He points to Mr Arter’s statement that Leading Counsel had said that it was a complex decision on which expert advice was needed, and says there had been no expert advice.  There had, however, certainly been advice, for example in the research document before the Operations Committee in December 2010. There is also a record of “clarification” from the APS Trustees’ solicitors concerning appropriateness.  Captain Post’s view appears to be that the advice was not sufficiently “expert”.

70. On its own that argument only takes him anywhere if the presumption implied in the APS Trustees’ decision to use CPI (being that it was an appropriate index) was wrong.  There would be no purpose in my upholding this complaint on the grounds that the APS Trustees should have taken expert advice, if their decision would inevitably have been a permissible decision had they taken correct advice.
71. A reason given at the July 2011 beneficiaries’ meeting for not approaching an expert was that there were judicial review proceedings being initiated by certain unions. The application for judicial review was heard in October 2011 and (as I note in paragraph 37) judgment was handed down in December 2011.  That judgment was upheld on appeal in March 2012. The judgment was that CPI was an appropriate index to be used by the Secretary of State for Work and Pensions in determining whether there had been a rise in “the general level of prices” in Great Britain, and then what change should be made to State benefits in consequence.  (The Secretary of State’s decision, through connecting legislation, has direct consequences for increases in pensions for public servants and others.)
72. In handing down the Court of Appeal’s decision, Lord Neuberger MR said:
“As a matter of ordinary language, the change in CPI over a given period can fairly be said to be a measure of the change in 'general prices' over the period in question. It is obvious, both as a matter of common sense … that there will be more than one way of measuring a change in general prices over a particular period. Questions such as which particular goods and services one takes, precisely how one determines the price of each good and service, and how one weights each good and service, must, within the limits of rationality, be a matter of opinion and judgment. So too, it seems to me, must the question how one calculates the change in general level of prices, from the raw data of each specific increase in price, be a matter of opinion and judgment. In particular, whether to use the geometric mean or the arithmetic mean.

Support for this conclusion can be found from the publications issued by the ONS referred to in paras 10 and 11 above. In particular, I have in mind the description of CPI (as well as RPI) as 'measur[ing] the average change in price of a fixed basket of goods and services over time', and the definition of CPI as being a 'pure price index measuring the average price change'. It may well be that CPI can be described in different terms; so too it may well be that the descriptions I have just quoted may, at least in some people's views, justify adding a qualification (e.g. with the addition of the words 'on the basis of changed expenditure ...' in the case of the second quotation). However, the fact that a thing may be fairly described as A as well as being fairly described as B, or that the description of a thing as B requires qualification, cannot, as a matter of logic, detract from the fact that the thing is fairly described as B.

The fact that the ONS describes CPI in terms which plainly assume that it may be used for the purposes of a provision such as section 150(1) is, at least in my view, of importance. When it comes to accounting procedures and practices for the purposes of satisfying statutory requirements, such as for assessing liability to  tax, it is clear that well established accountancy practice (e.g. for assessing profit) is relied on by the court. So, too, it seems to me, when asking whether a particular index is appropriate for assessing whether there has been any change, and if so what change, in 'general prices', it is appropriate to consider whether the index sought to be used for the purpose of that assessment is regarded by the relevant professionals, in this case economic statisticians, as having the appropriate characteristics.

Also relevant in this connection is the fact that CPI is used for the purpose of comparing inflation rates in different EU member states, as is the fact that the Bank of England has used CPI to assess the level of inflation since the end of 2003.”
73. That judgment was not, of course, available at the time of the APS Trustees’ March 2011 decision to keep the increase in line with CPI and no more.  But it makes it clear that CPI can be used to reflect general changes in prices.  CPI would not therefore be an inappropriate index, in the context of the APS rules, unless there were something particular about APS and its members that made it so. That has never formed part of Captain Post’s arguments and I cannot see any basis for a finding to that effect.  (I note that the paper commissioned by ABAP made no such assertions.  It considered of the basis and calculation of CPI independently of APS.)
74. So my conclusion on this ground of complaint is that even if the APS Trustee’s decision not to take expert (or perhaps “more expert”) advice before the March 2011 meeting had been faulty (and I need make no decision about that), the implied view underlying the March 2011 decision, that CPI was an appropriate index, was, in the light of the later Court judgments, correct. 
Ground 3 – Conflicts of the Appointed Trustees  
Summary of Captain Post’s position
75. At the time the RPI/CPI pension increase issue was being considered in June 2010, the five BA appointed APS Trustees were also NAPS beneficiaries who stood to lose out substantially if RPI increases were wholly or partially reinstated in APS.
76. NAPS has been in deficit and in need of substantial funds from BA for some years.  The appointment of NAPS beneficiaries as joint trustees to APS and NAPS was bound to cause conflicts of interest that would be impossible to resolve should both schemes be in competition for funds from BA.       
77. At the joint APS/NAPS Trustees’ Meeting on 25 March 2011, the five BA appointed  trustees common to both boards voted not to consider awarding any discretionary pension increase for APS pensioners in 2011 but shortly afterwards voted to improve the NAPS commutation factors at an estimated cost of £50m without discussing the effect this decision would have on NAPS liabilities.
78. The interests of the APS beneficiaries are being compromised by the BA appointed trustees considering the effect of their decisions in their capacity as APS Trustees on NAPS beneficiaries.    

Summary of the APS Trustees’ position

79. The fact that several of the APS Trustees are also NAPS beneficiaries does not make their decisions vulnerable to challenge. Conflicts of interest are inherent in the administration of pension schemes by trustees.  

80. At the APS Trustees’ meetings of 3 February and 1 March 2011, the APS Trustees identified NAPS trusteeship and/or membership as sources of potential conflict of interest. They received advice from Mr Arter, however, that it was not necessary for the affected trustee(s) to withdraw from the discussions provided that they could put aside their own interests and consider only the factors that were relevant to the decisions that they needed to take as APS Trustees. 
81. The potential conflicts of interest for the BA appointed trustees common to both boards are analogous to those of:





  
· trustees who are also employed by BA and may therefore be adversely affected by increased funding demands on BA from its pension schemes; and

· members of APS who would benefit from the decisions taken on pension increases. 

82. The Pensions Regulator has published guidance which emphasises the role of independent legal advice to mitigate the impact of any conflicts of interest. The APS Trustees took such legal advice before making their decision on whether or not to award discretionary APS pension increases in 2011.
83. The fact that NAPS commutation factors were amended (with a resultant funding cost) does not mean that the BA appointed trustees had been influenced by conflicts of interest. Setting appropriate commutation factors in NAPS is not comparable to what could amount to awarding a benefit increase in APS. The NAPS Trustees based their decision to change the commutation factors on actuarial advice received that the existing factors were no longer appropriate. 
84. At a meeting on 30 May 2012, the BA appointed APS Trustees confirmed individually that any conflicts of interest which they had either as NAPS Trustees or NAPS beneficiaries had been properly identified or managed. 

Findings on Ground 3 

85. At the March 2011 meeting the Trustees were divided on the matter of paying discretionary increase on top of CPI.  The five BA appointed trustees and the Chairman voted against any discretionary increase; the six MNTs voted in favour.  Captain Post’s allegation is that one half failed to manage a conflict, then and more generally. Unsurprisingly, perhaps there is no allegation that the other half failed to manage their conflict. But it is implicit in his complaint that had the appointed trustees managed their conflict they would have been more likely to take a position that Captain Post regards as right and which was reached by the MNTs.
86. I agree with the APS Trustees that conflicts of interest are commonly encountered.  They have to be managed. Captain Post’s only substantial evidence of an unmanaged conflict in this case is (a) that the decision is one that he regards as wrong and (b) that the appointed trustees voted in favour of a change in commutation factors in NAPS which would have imposed a cost on that scheme.  On the other hand, the APS trustees followed the advice they had received and made a declaration that they had only considered relevant factors.  Even if I were to accept a cynical view that they would scarcely have said anything else, the evidence falls substantially short of showing that their not agreeing to a higher increase in APS was the result of bias towards NAPS.
Ground 4 – Chairman’s Misunderstanding of Advice

Summary of Captain Post’s position
87. There was poor decision making by the APS Trustees because of the Chairman’s misunderstanding of the legal advice received, being that the APS Trustees possessed unilateral power to reinstate RPI pension increases if they wished. 
88. At the Ascot meeting press conference in July 2011, the Chairman said that the APS Trustees had thought they did not have power to grant RPI increases. It is difficult to envisage how the APS Trustees could have made a fully informed decision on the CPI/ RPI pension increase issue if the Chairman did not understand (or had forgotten) the clear legal advice which was given several times.   

89. The Chairman was aware that the APS Trustees had unanimously resolved to take the final index decision to court. He knew that, contrary to what he had just told the APS beneficiaries, the resolution to take the final decision to court had not been reversed. To mislead the beneficiaries and the public in this way was gross maladministration on the Chairman’s part.

90. Mr Arter advised the Chairman on 3 February 2011 that the estimated cost of obtaining Leading Counsel’s opinion and subsequent court application could run into several hundred thousand pounds.  The Chairman subsequently informed journalists at the Ascot press conference that the legal costs would however be “somewhere between £5m and £10m”. Captain Post contends that if the APS Trustees had indeed reversed their decision to take the final decision to court, the Chairman’s misunderstanding of the legal costs would have adversely influenced it.   
Summary of the APS Trustees’ position
91. There is written evidence that the Chairman understood at all times that the APS Trustees had the unilateral power to reinstate RPI pension increases. He was present at the Operations Committee on 16 August 2010 and the APS Trustees’ meetings on 29 September 2010, 22 December 2010 and 3 February 2011 where the minutes record that Mr Arter had confirmed on each occasion that the APS Trustees had the power to amend the APS Rules unilaterally to grant RPI increases.
92. The Chairman was present at the session with Leading Counsel which had proceeded on the basis that the APS Trustees had the power to reinstate RPI. 
93. The Chairman confirmed at the APS Trustees’ meeting on 30 May 2011 that he was fully aware, at all relevant times, of the fact that APS Trustees had the power to reinstate RPI as the relevant index.

94. At the July 2011 Ascot meeting, the Chairman clearly expressed the view that the APS Trustees had the power to pay increases above those set out in the Annual Review Orders. 
95. The statements made by the Chairman during the July 2011 Ascot press conference which Captain Post has picked out should not be taken as evidence that the Chairman had not understood that the APS Trustees had an unilateral power to reinstate RPI. The Chairman had been questioned about whether the APS Trustees intended to go to court and not about whether they had the power to pay RPI pension increases. His replies were referring to the legal and actuarial advice which the APS Trustees had received in order to decide whether they should use their unilateral power to amend APS.      
96. There is no evidence that the APS Trustees took any decisions based on the understanding that litigation would cost in the range of £5m to £10m. 

Findings on Ground 4 

97. I think Captain Post makes too much of statements made, probably under pressure, in a press conference.  The questions that the Chairman was asked concerned whether the APS Trustees had decided to go to court on the matter of whether they could adopt CPI.  One question that the court could have been asked was whether CPI was an appropriate index under the rules.  Another, which seems to be what the Chairman was thinking of, was whether an amendment to the rules to give effect to RPI could be made without a CPI underpin. The Chairman’s answer was certainly a little muddled, but I do not think it indicates that he always believed – or even believed at the time - that there was no power to amend the rules to introduce RPI.     
98. In fact, as the APS Trustees say, it is clear from earlier statements at the meeting, and even clearer from earlier meetings, that the Chairman must have understood the key issue, which was that the amendment could be made (but with a possible requirement for an underpin).

99. The statement that the decision to apply to the courts had been reversed was not accurate – in that it had not been formally altered at a meeting.  But Leading Counsel had advised that unless the Trustees wished to amend the rules there was nothing to take to court, so the mis-statement was of no practical consequence.
Ground 5 – Pressure from the Chairman of the Trustees to “Follow Professional Advice”

Summary of Captain Post’s position
100. The Chairman applied pressure on the APS Trustees, several of whom were very new appointments, to follow legal advice rather than to make their own decisions after taking it.
101. He was therefore concerned that the APS Trustees were being steered by the Chairman into making a decision based on what, in his opinion, a debatable premise that a CPI underpin would be required. 
102. This pressure by the Chairman on the APS Trustees can be appreciated from the e-mail which he sent to an MNT 29 March 2011 which said:

“As we are both well aware conflicts of interest are inherent in the nature of pension funds where the employer nominates trustees…and where there are elected or nominated members. In voting on the matter of CPI and RPI, I would say the elected members have just as big a conflict of interest as the nominated trustees not just in the pensions they receive but who they have been voted in by and it is therefore necessary for all Trustees to be conscious whether they feel any potential conflicts would affect their judgement. 

Whether these conflicts are then influencing the trustees[‘] voting can usually be judged by the discussions and basis for the vote and the background. The most important background to me is the professional advice they have received and whether they have followed that advice. In this instance there is more evidence to suggest that the elected trustees may have been influenced by conflict. I have not raised this issue at all at any of the meetings as I prefer to not make these sort of accusations unless there is strong evidence to suggest it is happening and to trust fellow Trustees in a very difficult situation to be making decisions on advice and their genuine beliefs about the best interests of all members…”        
103. Captain Post says that the Chairman was disregarding Section 39 of the Pensions Act 1995.  It says:

“No rule of law that a trustee may not exercise the powers vested in him so as to give rise to a conflict between his personal interest and his duties to the beneficiaries shall apply to a trustee of a trust scheme, who is also a member of the scheme, exercising the powers vested in him in any manner, merely because their exercise in that manner benefits, or may benefit, him as a member of the scheme.”

104. The Chairman’s position was that a trustee who did not agree with the professional advice given rendered his/her position suspect because he/she had been influenced by conflicts of interest. That the Chairman should hold this point of view is evidence of a seriously flawed decision making process, particularly when some of the BA appointed APS Trustees were inexperienced.
Summary of the APS Trustees’ position

105. There is no evidence that the APS Trustees have blindly followed legal advice (irrespective of any perceived pressure applied by the Chairman). Indeed the evidence suggests that the APS Trustees critically evaluated and questioned all legal and other advice received.

106. At the Operations Committee on 14 October 2010, Mr Arter’s assessment of the appropriateness of RPI and CPI was questioned. In fact, the minutes of the APS Trustees’ meetings and Operations Committees consistently record questions being asked of Mr Arter. The APS Trustees also sought advice from Leading Council who provided a second opinion which allowed them to critically review Mr Arter’s advice.

107. There is also evidence that the APS Trustees challenged the other advisers, e.g. at the APS Trustees’ meeting on 25 March 2011, the minutes record an APS Trustee as believing “that the basis of Mr Pardoe’s presentation had been biased and that…it should have been worded in more neutral terms.” 
108. At the APS Trustees’ meeting on 22 December 2010, the Chairman is recorded as saying that “the Trustees had to take account of the legal advice they were given.” It did not say that the APS Trustees had to “follow” the legal advice they were given.               

109. At the APS Trustees’ meeting on 30 May 2012, the APS Trustees considered (in the absence of the Chairman) whether any individuals had felt pressurised into following the legal advice received. The conclusion was that they were all able to critically evaluate and properly consider both the advice received and the views expressed at the meetings and then reach their own independent views on the questions in hand. They had not been unduly pressurised by the Chairman.      

Findings on Ground 5 

110. I have not seen the context in which the email to which Captain Post refers was sent.  It certainly is, in effect, a statement that a trustee who does not follow advice may leave themselves open to suggestions of bias.  It can be read as, and quite possibly was, a warning that the person to whom it was sent was in danger of (or had been) making decisions for the wrong reasons. But I do not think that the Chairman was leaning on the trustee inappropriately. It was a reminder of the obligations of a trustee, with a warning that not following professional advice was a decision to be taken objectively.
111. Also there is no conflict between what the Chairman said and Section 39.  That section simply provides that a trustee can act, notwithstanding the possibility that they may benefit as a result of their actions.  The Chairman did not say that the newly appointed trustees could not vote in a way that would result in personal benefit.  He made a much broader point about trustees needing to be aware of conflicts.

112. In any event, these trustees do not seem to have felt cowed by the Chairman.  When it came to the March 2011 vote, they all supported a discretionary increase. 
Ground 6 – Irrelevant Consideration of the Effect on NAPS    
Summary of Captain Post’s position
113. When the CPI/RPI pension increase issue arose, APS and NAPS were in radically different financial positions. NAPS would benefit substantially from a decision not to reinstate RPI increases to APS pensions in payment. 

114. The APS Trustees had considered the effect of APS pension increases on the ability of BA to fund NAPS which is irrelevant to their duties. The minutes of the APS Trustees’ meeting of 22 December 2010 said that:
“During the discussion the view was expressed that if the APS Trustees decided to amend their trust deed to allow the use of RPI, this would increase the length of time it would take APS to return to full funding thereby further limiting the funds available to reduce the NAPS deficit. It would also be very difficult to explain to NAPS members why APS members were able to benefit from RPI increases. There would be similar concerns if the APS Trustees introduced a discretionary increase to allow RPI increases and it was very important for the two schemes to take a similar approach. The Chairman noted that if the APS Trustees agreed to introduce RPI then there could be significant pressure on the Company from the trade unions to make a similar change to NAPS.”         
115. The views expressed above about the harm to NAPS beneficiaries should the APS Trustees decide to reinstate RPI are consistent with the strong opinions expressed in previous meetings and other forums by an elected trustee and NAPS beneficiary who has said that:

“…as a NAPS Trustee, I will speak against enhancing APS benefits before it is fully funded because that would be detrimental to NAPS members. All the while that APS is in deficit, it will continue to draw deficit contributions from BA and sit on very substantial contingent assets that NAPS very badly needs, bearing in mind that BA’s resources are limited. Any enhancement of APS indexation prior to full funding will result in APS being in deficit versus its ultimate target for longer, and therefore taking the assets that NAPS needs.”         
116. The current APS Trustees have failed to deal with the conflicts between APS and NAPS well. Following the decision made by the APS Trustees to introduce discretionary pension increases in APS, a subgroup was established to review the criteria under which APS may consider it appropriate to pay such increases But both APS and NAPS Trustees have been appointed to this subgroup including the trustee quoted above who is on record as being “against enhancing APS benefits before it is fully funded, because that would be detrimental to NAPS members”.        
Summary of the APS Trustees’ position

117. At the APS Trustees’ meeting of 22 December 2010, a view was expressed that a decision to reinstate RPI in APS would be detrimental to NAPS. Such views have been expressed at meetings in the past but proved, in the end, to be irrelevant to the decision being taken – that is the nature of discussion. This does not mean that they are taken into account in any final decision making.

118. There is no evidence that the APS Trustees took into account of the impact of their decision on NAPS. A list of relevant factors was put to Leading Counsel so that he could confirm that only relevant factors were being considered. Many of the factors in the list had featured in their discussions before a decision was taken to seek advice from Leading Counsel but the comment on the impact of NAPS was not included on that list.          
119. The APS Trustees took extensive legal and actuarial advice on the decisions they had to make. They were advised not to reinstate RPI in APS for proper reasons (namely the risk of increasing APS liabilities at a time when APS was in deficit).

120. At the APS Trustees’ meeting of 30 May 2011, those who had been present at the relevant meeting were asked if they had taken into account the impact of NAPS when deciding to pay April 2011 pension increases using CPI in accordance with the Annual Review Orders. The answer was no.
121. In February 2013, the APS Trustees adopted a discretionary increase framework. Under this approach, the discretionary increase decision which Rule 15 of the APS Rules requires must be made annually and needs to draw upon relevant issues such as whether views on the strength of BA’s covenant have changed materially. In this context, whilst the APS Trustees are not concerned with NAPS itself (or its deficit per se), they do need to concern themselves with the impact of NAPS as a major creditor on BA’s ability to fund APS. This is one of the many factors that the APS Trustees take into account under the discretionary increase framework.       

Findings on Ground 6 
122. There is, as the APS Trustees say, no evidence that the decision was actually based on the ability of BA to fund NAPS.  Looked at broadly, BA’s ability to pay for increases – and competing uses for BA’s money – might have been relevant, though peripheral, considerations.  Specifically, the competing resources point as minuted in December 2010 seems barely relevant at all, since hitherto the cost that BA was expecting to support through APS funding was the cost of RPI increases.  
123. There is nothing in either the minute or the reported view of the BA appointed trustee that is sufficient to undermine the decisions reached.
Other Considerations - Communications
Summary of Captain Post’s position
124. The APS Trustees failed to properly consider the information about the nature of future APS pension increases that had been provided in the January 1984 edition of the BA News which said that pension increases would be in line with the cost of living index (i.e. RPI at the time). It was the clear expectation of all BA employees at that time that their pension would increase in line with (unlimited) RPI during payment. There were no caveats in the BA News that the APS documents overrode the information shown in it. The January 1984 BA News was not therefore a statement of the position on pension increases at that time but one of how his pension would be increased in line with RPI when he retired.  He had made his decision to remain in APS based on the information in the January 1984 BA News.
125. The APS documentation does not contain the actual wording of the legislation associated with Annual Review Orders or an explanation of how these orders worked.
126. Over the years, he has received many communications about APS pension increases which reinforced his view that his APS pension would be increased in line with RPI.
127. The minutes of the meetings are essential trust documents. Subject to the need to preserve the privacy of individuals, the APS Trustees should disclose the minutes in full to APS members, if requested.
128. The APS Trustees, however, have adopted a practice of hiding their decisions from members’ scrutiny through the use of redacted minutes with huge sections containing no personal information being deleted that would help them understand how they reached their decisions.
129. The APS Trustees are expected to behave with openness and integrity. The effect of the current policy on redacted minutes is to make APS beneficiaries distrustful of the APS Trustees. Inappropriate redaction of the minutes is maladministration on the part of the APS Trustees.          
Summary of the APS Trustees’ position

130. The APS Trustees did take into account the 1984 edition of BA News which was provided to Leading Counsel as part of his review of member communications. 
131. The 1984 BA News did not make any commitment that RPI linked increases would be provided from APS. Indeed, there is no reference to RPI in it. 
132. BA News is a document issued by BA. Even if it did provide an entitlement to RPI linked increases, this would at most, entitle Captain Post to claim these from BA and not them.

133. There is no clear statement in the 1984 BA News that RPI linked increases would be provided. Although Captain Post may have understood that RPI would be the index used to measure pension increases, this does not create a legal entitlement to RPI linked benefits. Furthermore, it would be unreasonable for Captain Post to rely on this statement in the context of the many other explanations given that pension increases were provided in accordance with Annual Review Orders and given that the document was clearly not intended to promise new or additional benefits.

134. BA have written to Captain Post in relation to the wording of the 1984 edition of the BA News and confirmed that it did not state that unlimited RPI linked increases would be provided in APS.
135. The APS Trustees do disclose full sets of redacted meeting minutes to members on request as a matter of course.Their current policy of redacting minutes on a number of occasions was adopted in 2007. Their reasons for doing so are as follows:

· the need to review BA’s covenant on an on-going basis means that full disclosure of minutes including confidential commercially sensitive business information is inappropriate which might well put them in breach of the confidentiality undertaking;
· disclosing their negotiating position on a particular issue with BA as part of the valuation process may undermine the success of future negotiations;
· preventing market movements against APS during the implementation of investment decisions means that confidentiality is essential;

· for data protection issues, personal information is redacted to ensure that no individual should be identified from the minutes; and

· there are also general concerns in relation to fettering and constructive discussions in the APS Trustees’ meetings.
136. Specifically in relation to the RPI/CPI discussions at the APS Trustees’ meeting on 20 May 2011, Mr Arter advised that the APS Trustees should be very careful about making disclosures where legal action was possible. Mr Arter advised that the RPI/CPI matter was such an issue and recommended that minutes of these discussions should not be disclosed at least until the matter had been resolved. To do otherwise could mean the loss of any legal advice privilege in relation to those minutes.
137. In order to improve communications, the APS Trustees have published APS newsletters following each quarterly board meeting (since December 2011) to explain the impact of the RPI/CPI changes and to clarify their position knowing that this was an issue in which members were keenly interested.

138. The APS Trustees took the opportunity of the Ascot meetings which neither they nor their advisers were obliged to attend to explain the communications about pension increases in more detail. 

Findings
139. Any expectation on Captain Post’s behalf that increases would be based on RPI would not be surprising given that it has been used as a general measure for inflation for a number of years and was the only one in place when he retired. He has suggested that APS documentation supported his belief.

140. One of the arguments advanced by the claimants in the judicial review application mentioned earlier was that a legitimate expectation had been raised, partly through guidance documents, to the effect that the RPI would continue to be adopted for uprating pensions. Various matters were said to render it unfair or an abuse of power to go back on the general understanding that the RPI would be used.  One of these was statements in explanatory literature that benefits would be unrated by reference to RPI. The court found, however, that no promise or assurance which was clear, unambiguous or devoid of relevant qualification that the RPI would be used in perpetuity had been made.   

141. In this case, I do not consider that Captain Post has provided evidence of any such clear statements, promises or assurances. He says that the APS trustees did not have sufficient regard to the 1984 BA News, but even if they had disregarded it (which they say they did not) it would have made no difference to the acceptability of the decision they made.

142. On the matter of the minutes, it is a matter for the APS Trustees to balance the need for open discussion (and record of discussion) with the need for transparency. One might hope that openness where possible would tend to engender trust. Captain Post has not made allegations of specific redactions that he thinks are inappropriate and I have not seen any for myself.
Overall conclusion

143. The matter of increases is one over which feelings understandably run high amongst the members of APS. I can only look at whether the APS Trustees have reached a decision within the range of reasonable decisions, having taken relevant matters into account. Captain Post has sought to attack the decision to add a discretionary power rather than amending the rules to adopt RPI by peppering it with objections on several fronts. But for the reasons given above, I do not uphold any aspect of Captain Post’s complaint. 

Tony King 

Pensions Ombudsman

30 January 2014 
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