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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A B Grace

	Scheme
	A B Grace Self Invested Personal Pension Plan

	Respondent
	Origen Financial Services Limited


Subject
Mr Grace complains that maladministration by Origen Financial Services Limited (Origen) caused him injustice, resulting in a financial loss.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against Origen because the amount of compensation it offered was a fair assessment of its shared liability.
DETAILED DETERMINATION
Material Facts

1. Mr and Mrs Grace owned all the shares in a company called Datapace Limited (Datapace).  Mr Grace wanted to raise funds to purchase a property in Spain.  In 2005 Mr Grace sought advice from an independent financial adviser (IFA) about the most tax efficient way to do this.  The IFA discussed his client’s requirements with Origen Financial Services Limited (Origen), and was told that if Mr Grace had a self invested personal pension plan (SIPP) he could transfer the property to it, as well as borrowing from the SIPP to partly fund the purchase.  On 14 February 2006 the IFA wrote to Mr Grace, recommending Origen’s SIPP “to purchase a commercial property”.  Mr Grace accepted the IFA’s recommendation and Origen set up the SIPP.
2. At this time new legislation governing pension schemes was about to come into force, but H M Revenue and Customs (HMRC) had not finalised its requirements for SIPPs, and regularly issued revisions and clarifications.
3. On 15 February 2006 Origen sent an email to the IFA, saying:

"I attach a sample recommendation letter that you may find useful for Ashley, although you will need to change the references to property to unlisted shares.

As I mentioned, I would caveat that the rules could still change between now and April and we may in fact find that investment in unlisted shares in a SIPP would no longer be possible, transactions with the member may be removed or there may be a limit on such investment."

4.  Origen sent a fax to the IFA on the same day, saying:

"Following our conversation yesterday I have looked at the guidance manuals we have for SSAS unlisted share purchase to see if there are any notes on valuations of unlisted shares.  I'm afraid that there wasn't anything particularly useful.  I have therefore spoken to an accountant who is acting for another of my clients for the valuation of shares being purchased in a self administered fund.  His view is that there are four different ways in which unlisted shares can be valued:

1. Based on the company's net assets.

2. Based on earnings i.e. the P/E ratio.
3. A dividend growth model, although this is only applicable if the company pays dividends.

4. A hybrid of the three methods above.

He said that in reality the accountant uses his own judgement and comes up with a figure that all parties are happy with and that can be defended if the HMRC share valuation division contests it.  The Taxes Act covers provision for prior agreement by HMRC for share valuations."

5. Also on 15 February 2006, the IFA discussed Mr Grace’s case with Origen by telephone.  Origen’s note of the conversation says:
"Ashley's property will not be able to complete pre A Day. Therefore wishes to look at unlisted shares.  Discussed:

1.  Okay to buy unlisted from Ashley himself - need individual values of [illegible].

2.  Need to take care not deemed to be indirect investment in residential property or chattels for example wine, [illegible] etc.

3.  If company is genuine trading vehicle with business assets only we feel it would be an acceptable investment.

Noted - Rules can still change - need to make client aware. Agreed to give him a sample RWL he might find useful."
6. A chartered accountant wrote to Mr Grace on 23 March 2006, headed "Business Valuation".  The accountant said that he had inspected the unaudited management accounts of Datapace and accepted them on face value.  The accountant explained that he had first calculated the adjusted profit before tax and interest.  He then applied a price to earnings index ratio to the adjusted profit to give a valuation of the company, to which he then added the balance sheet value to give the final valuation.  The accountant concluded:
"Further to our discussions and in accordance with my previous correspondence, I can confirm that I am of the opinion, based on the above mentioned correspondence, that your business as at August 2005 has an approximate valuation of £879,800.  This information is given in the strictest confidence and is also given without liability to ourselves."

7. On 24 April 2006 Origen sent an email to the IFA, noting that Mr Grace had not proceeded with the property purchase.

8. On 11 May 2006 Origen sent an email to the IFA, saying:

"Further to our conversation I can confirm the following:

…

I also explained that HMRC’s interpretation of holding unlisted shares means that they could deem an investment to be an indirect way of investing in movable chattels or residential property.  It is therefore very important that the assets of the company are examined to determine whether it owns any movable chattels that could not be clearly demonstrated to be business assets.

You have confirmed that you think this is not the case but you may wish to check with Ashley and his accountant just to be on the safe side.

The valuation of the company we have from [the accountant] states that the value of the company as at August 2005 was £879,800.  Please could you ask them to reconfirm the value of the company as at the date of the transfer and also to confirm the value per share in issue?"
9. The IFA responded "I do not believe this to be an issue in respect of the shares."  On 16 May 2006 the accountant wrote to the IFA, confirming "that the value of the company as stated at August 2005 is still appropriate."
10. On 19 May 2006 £100,000 was paid from the SIPP to Mr Grace, for the purchase of shares in Datapace.

11. On 22 March 2007 Origen wrote to the IFA, saying:
Thank you for forwarding the email from Mr Grace’s accountant providing details of the tangible movable property over £6000 within the valuation of Datapace Limited.
You will recall that we have previously explained that pension fund investment in unlisted shares of a company which in turn owns tangible movable property ("taxable property") of this nature would be deemed to be an unauthorised investment and incur tax charges as follows:-

· An unauthorised payment tax charge on the member of 40% of the unauthorised payment value, plus

· A scheme sanction charge paid by the SIPP of 15% of the unauthorised payment value, plus

· A potential surcharge of 15% of the unauthorised payment value paid by the SIPP if the investment in taxable property exceeds 25% of the total SIPP fund value.

The sum of £100,000 was invested in shares of Datapace Ltd in May 2006. The company was valued at £879,800 at this time.

We have calculated that the unauthorised payment tax charges would be as follows:-

1.  The taxable property has been valued at £393,930 giving a value of 44.77% of the company.

2.  The investment was £100,000 which represents 11.37% of the company.

3. Therefore the SIPP owns 11.37% of taxable property of £393,930 so the unauthorised payment value is as follows:-

£393,930 x 11.37% = £44,790.
The unauthorised payment tax charge is 40% x £44,790 = £17,916.

4.  The scheme sanction charge is 15% of £44,790 = £6,719.

5.  The surcharge is 15% of £44,790 = £6,719 as the £44,790 is greater than 25% of the fund value.

6  The total tax charge is therefore £17,916 plus £6,719 plus £6,719 equals £31,354.

In addition income tax is also due on any income received, that is, dividends and capital gains tax will be payable on the disposal of the shares.  The tax charges should be declared in Mr Grace's and the SIPP's tax return for the year ending 5 April 2007 and the tax has to be paid by 31 January 2008.
Proposed course of action
[The IFA] has acted as the adviser to Mr Grace in this case and Origen has acted as the SIPP trustee and administrator.  In view of the fact that we have joint responsibility for the client, Origen is prepared to pay 50% of the total tax charge of £31,354, that is, £15,677 in full settlement of our liability.  Therefore, please may I seek your approval for the settlement of this matter on a 50/50 basis between Origen and [the IFA] and your confirmation that [the IFA] is prepared to pay the remaining 50% of the total tax charge of £31,354, that is, £15,677.

The accountant has confirmed that no dividends have been paid by the company and therefore there is no liability for income tax at this stage. There will however be capital gains tax on the disposal of the shares.  We are not aware of whether the value of the share has increased since purchase in May 2006, however, in order to mitigate any future capital gains tax liability we would suggest that Mr Grace take steps to purchase the shares back from his SIPP as soon as possible.  We would be happy to discuss ways in which this can be achieved with you."
12.  Following correspondence with the IFA, on 13 August 2007 Origen agreed to pay the whole amount of £31,354 on receipt of a bill from HMRC.  In January 2008 Origen notified HMRC of the position.
13. On 1September 2011 HMRC wrote to Mr Grace, demanding a total of £50,314.60 plus interest.  The difference between HMRC’s calculation and Origen’s figures was due to HMRC deciding that the Datapace shares held in the SIPP should have been valued as a minority shareholding.  Origen refused to pay the extra amount due, saying that it was not responsible for the valuation prepared by Mr Grace's accountant.
Summary of Mr Grace's position
14. Mr Grace's solicitor says that the valuation was of Datapace as a business, and not the shares.  Therefore Origen asked for the wrong information and caused Mr Grace to incur an extra tax liability.  The value of a company cannot simply be divided by the number of shares in it.  Origen should have required a valuation of the shares, but instead it obtained and relied on a valuation of Datapace.
Summary of Origen’s position
15. Origen says that it was the accountant’s responsibility to value the shares in whatever way he saw fit.

Conclusions

16. Origen’s correspondence with the IFA shows that it doubted the eligibility of unlisted shares, and repeatedly drew his attention to the need for care, bearing in mind that the rules could change.  Proceeding with a SIPP in such circumstances was risky at best, but the IFA was apparently satisfied that the shares were not a problem.  It was for the IFA to advise his client as to the right investment vehicle for him, and to make the necessary arrangements with the selected provider.
17. Origen provided the IFA with guidance as to how the shares should be valued, although the advice related to small self administered pension schemes, not self invested ones.  It may be that the accountant took note of that advice when preparing his valuation of Datapace.  It is not altogether clear whether the accountant understood what the valuation was for, or whether he checked the position himself.  However, the accountant provided a valuation of Datapace as a whole, instead of the shares.  Despite the IFA’s assurance that all was well, what was needed was the amount of unlisted shares, their value, and the number transferred into the SIPP.  In what was, at the time, a novel method of tax minimisation for a property purchase that never happened, all three firms – Origen, the IFA and the accountant – misunderstood what was required, using a business valuation of Datapace instead of the shareholding details that were actually needed.
18. An IFA would, or should, have appreciated the risk involved in applying advice about self administered schemes to self invested schemes, which were a different product altogether.  The accountant apparently did as he was asked without further enquiry.  Three firms were involved, and all contributed to the problem.  (I note in passing that the IFA probably carried out acts of scheme administration as well as being Mr Grace’s adviser, but Mr Grace’s complaint is only about Origen and I understand that the IFA is deceased).
19. Origen eventually realised that a mistake had been made, after allowing Mr Grace to take £100,000 out of the SIPP.  Origen is to be commended for making a substantial offer of settlement, which recognised the extent of its maladministration and that others were involved, and I am satisfied that Origen’s offer of £31,354 is sufficient.

20. It follows that I do not uphold Mr Grace’s complaint.

Jane Irvine

Deputy Pensions Ombudsman

10 December 2013
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