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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J M Rockson
	

	Scheme
	NHS Injury Benefit Scheme (the Scheme)
	

	Respondents
	NHS Business Services Authority (NHSBSA) 


	


Subject
Mr Rockson’s complaint is that NHSBSA refused to award him a permanent injury benefit (PIB) under the Scheme.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because they had properly considered his application for a PIB.
DETAILED DETERMINATION

Regulations

Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) (the Regulations) says:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a)       it is wholly or mainly attributable to the duties of his employment; …”

PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.
Material Facts

1. Mr Rockson was employed as a Healthcare Assistant until leaving the employment of NHS on 15 November 2011. An incident report from October 2009 shows that whilst assisting a colleague to move a patient, the patient push against him and his ‘back went’. He claims that his back condition is as a result of this incident and has prevented him from working.

2. Mr Rockson made an application for PIB on 23 December 2011.  

3. The Scheme’s medical adviser (the Medical Adviser) obtained further information from Mr Rockson’s GP and the Occupational Health Department. On 5 April 2012 he was informed that his application for PIB had been unsuccessful. In reaching this decision, the Medical Adviser provided the following comment:

“The applicant sustained an injury to his back on 17/10/09. He was moving a patient in a bed with a colleague when the patient pushed against him. A prolonged period of sickness absence commenced on 21/10/09.

…

The applicant had experienced recurrent back pain and sciatica prior to the index injury.

He consulted with his GP on 11/11/08 ‘back pain without radiation – left sacroiliac area very stiff slightly tender to touch. Straight leg raising 30 degrees (significantly reduced) due to discomfort…also pain in left thigh ongoing, like being gnawed from inside, feels as if wants to scratch it. n.b left sided sciatica long standing’. On 10/10/05 he presented with low lumbar pain, radiating to both thighs, worse after walking. An X-ray report on 21/05/04 showed degenerative changes of the lumbar spine with narrowing of almost every intervertebral disc space.

While it is acknowledged that the index injury has aggravated his symptom, it is assessed that the applicant has a constitutional condition affecting his spine, namely spinal stenosis, which has a degenerative basis. Furthermore there is evidence that his spinal condition had already been symptomatic prior to the index injury.” 

4. On 3 May 2012 NHSBSA received Mr Rockson’s appeal against the decision to decline his application. In June 2012 he was informed under stage one of the Scheme’s internal dispute resolution procedures (IDRP) that his appeal was unsuccessful. The Medical Adviser’s comments under this stage of IDRP was:

“The first mention of back pain in the GP records is in 1984, when he was seen by his GP on 2 occasions a month apart. It is noted in October 1985 that his back is still painful. His back continued to give him problems requiring consultation in 1987 and twice in 1988.

In 2004 he was again complaining of back pain and was sent for physiotherapy. X-ray showed degenerative changes in the lumbar spine, with loss of height at virtually every disc space, and spina bifida occulta. In October 2005 he is noted to have low lumbar pain radiating into both legs, worse after walking. 
The described mechanism of his accident does not suggest any significant trauma to his back…

There is good documentary evidence of symptoms from his back for many years, recurring investigation and treatment. Multi level degenerative changes were identified in his lumbar spine 5 years before the incident and these are symptomatic.

It is probable that the back injury aggravated a pre-existing degenerative condition, which is likely to cause symptoms from a relative minor insult at any time. His current level of disability cannot therefore be wholly or mainly attributable to his NHS employment…”

5. Mr Rockson appealed under stage two IDRP and this appeal was also unsuccessful. The Medical Adviser’s reasoning, which was accepted by the decision maker, was that Mr Rockson’s medical condition, i.e. spinal stenosis, was: 

not wholly or mainly attributable to his employment with the NHS; 

it would have taken a long time to develop and is in keeping with his long medical history of back symptoms;

the severity of his condition makes it likely that even without the injury he would have experienced an onset of further symptoms at around the same time as the incident date.        

6. Mr Rockson brought his complaint to this office.

Summary of Mr Rockson’s position  
7. He is disabled and is unable to work because of consistent back pain, which is due to the injury he sustained as a result of the incident in October 2009.

8. He says that there is no evidence to say that he would have experienced an onset of further symptoms at around the same time as the incident date.  

9. He feels that he is entitled to a PIB under the Scheme. 

Summary of NHSBSA’s position  
10. Mr Rockson’s application had been properly considered, taking into account and weighing all relevant evidence and nothing irrelevant. 

11. They had taken advice from the proper source, i.e. the Medical Adviser, accepted that advice and arrived at a decision that they believed is not perverse.

12. The diagnosis of Mr Rockson’s spinal stenosis is supported by investigation (MRI scan) and specialist evaluation. The specialist said that the presence of spinal stenosis in his lumbar spine was almost certainly accounting for his symptoms. 

13. When Mr Rockson was pushed by a patient in 2009 and ‘his back went’, the pain he experienced was as a result of the existing spinal stenosis. The push did not cause a pathological change in his condition but caused him to feel pain.

14. Having established that the condition was already present and symptomatic prior to the push in 2009, and that this “injury” did not cause a pathological change it was entirely relevant for the Medical Adviser to ask the question: “is the spinal stenosis in itself wholly and mainly attributable to the NHS employment?”. The answer to this question was no. 

15. By way of further clarification and for the benefit of the lay reader, the Medical Adviser went on to say in plain language that even without the index incident in 2009, Mr Rockson would have experienced an onset of further symptoms by virtue of his condition. By saying that the person would have experienced the onset of symptoms before age 65 or alternatively that any permanent loss of earnings ability attaches to the underlying condition is not an irrelevant consideration but a plain language explanation of the clinical findings.

16. The difference between Mr Rockson’s case and a similar case, the case of Mr Ring (PO-407) which was determined in January 2013, is that the former’s condition was present and symptomatic prior to the index incident in 2009 whereas as the latter had an underlying degenerative condition that was asymptomatic prior to the index event.             

Conclusions

17. The Regulations apply where an injury sustained by an NHS employee is wholly or mainly attributable to NHS employment.  Determining whether this is so is a matter for NHSBSA.  To make this decision, NHSBSA must take into account all relevant but no irrelevant factors.  It is not for me to agree or disagree with the medical opinions made by the medical professionals; I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse i.e. that they have not made a decision which no reasonable decision maker faced with the same evidence would have made. 

18. It is not for me to decide whether Mr Rockson qualifies for injury benefit.  When I have considered the process by which they arrived at their decision, if it was faulty, then I can require them to make the decision again.

19. NHSBSA obtained evidence from the Medical Adviser in considering Mr Rockson’s application and also in considering his appeals under stages one and two of IDRP. The evidence from the Medical Adviser indicated that Mr Rockson suffered from a degenerative condition which existed before the incident in 2009. In addition, it also showed that his condition was symptomatic prior to the incident in 2009. 

20. There is evidence to show that the degenerative condition was identified in 2004, five years before the incident in 2009, and there were symptoms in relation to his back condition dating back to 1984.  

21. There is no evidence to show that if the incident had not happened, Mr Rockson would have experienced an onset of further symptoms around the time the incident occurred. However, this was one of the reasons given at stage two IDRP and was not a factor that was taken into consideration when his application was initially considered or at stage one IDRP. I therefore do not consider it to be a factor that was taken into account in deciding not to award him a PIB.  

22. The reason given by NHSBSA for refusing to grant Mr Rockson a PIB is that he did not meet the criteria under the Regulations, i.e. that his condition was wholly or mainly attributable to his NHS employment. This decision was based on evidence from the Medical Adviser.     

23. I find that NHSBSA properly considered Mr Rockson’s application based on the evidence available, in accordance with the relevant regulations, took into account all relevant but no irrelevant factors, and interpreted the regulations correctly. Therefore there is no maladministration by NHSBSA and I consequently do not uphold the complaint against them.      

Jane Irvine 

Deputy Pensions Ombudsman

1 October 2013 
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