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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Howard Witton

	Scheme
	Coventry Building Society Staff Superannuation Fund

	Respondent(s) 
	Coventry Building Society, 
Trustees of the Coventry Building Society Staff Superannuation Fund



Subject

Mr Witton complains that the Trustees of the Coventry Building Society Staff Superannuation Fund and his former employer, Coventry Building Society have not paid him an unreduced pension from age 60 – something he was led to believe he could receive. 

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against Coventry Building Society or the Trustees of the Coventry Building Society Superannuation Fund as there is no evidence to support Mr Witton’s complaint that his retirement age had been reduced. 
DETAILED DETERMINATION
Relevant Rules and Guidelines 

Stroud and Swindon Building Society Retirement Benefits Plan August 1995 – New Executive Scheme booklet, under the definition of Normal Retiring Date said this “is your 62nd birthday.”
Within the Rules it defines New Executive and Normal Retirement Date as: 

“New Executive means an Employee who is a salaried director or an executive employee of any Employer, who became a Member as an executive on or after 1st January 1990.”

In addition the Rules set out the condition in which preserved pension is paid, it states: 
“Early Retirement 

3.2
If the Trustees agree, a Member may take an immediate pension before Normal Retirement Date if his Pensionable Service and Service end: 

3.2.1
after reaching age 50…

Calculation 
The pension is calculated under rule 3.6 (amount of preserved pension) and reduced Actuarially for early payment subject to rule 3.2.4. 
3.2.4
If he retires on or after 6th April 1998, his pension is calculated as if his Normal Retirement Date was either his 60th birthday if he is an Executive, or, his 63rd birthday if he is a Senior Staff Member or a Staff Member, and the reduction for early payment will apply accordingly…
Preserved Pension paid early or late

3.5.2
If the Principal Employer and the Trustees agree, a Member who 

3.5.2.1
is not an Employee and is either in ill-health or has reached age 50, may take his preserved pension if it meets the GMP test …

3.5.2.2 
remains in employment after Normal Retirement Date may defer his preserved pension but not after his employment ends or age 75, if earlier. 

The pension and related benefits shall be adjusted Actuarially, they must, in the Trustees’ opinion, be at least equal in value to the benefits which would otherwise apply.”

Material Facts

1. Mr Witton was offered an executive position with Stroud and Swindon Building Society (SSBS) which he accepted from 20 April 1996. Mr Witton was a member of the executive tranche of the Stroud & Swindon Building Society Retirement Benefits Plan (the Plan). (The Plan merged with the Coventry Building Society Staff Superannuation Fund (the Fund) on 31 December 2011). 

2. Mr Witton says that the service agreement (effectively the terms and conditions) he received in April 1996 stated that an executive’s appointment would automatically terminate once the individual reached his 62nd birthday. A revised service agreement was sent to executives in December 2001 in which it states that the age from which an executive’s appointment would terminate would be his 60th birthday or such earlier retirement age as the SSBS shall from time to time decide.  
3. Mr Witton was made redundant from SSBS on 30 June 2002, at the age of 47. 
4. During his redundancy meeting with the Chief Executive (CEO) of SSBS, Mr Parker in April 2002, Mr Witton took handwritten notes. On the handwritten notes Mr Witton noted: “2 years pension reduction.” Mr Witton says that the handwritten note shows that his retirement age was discussed and agreed during the meeting. 
5. AON were the administrator for the Plan, and they sent Mr Witton a benefit statement which he queried on 22 September 2002. Mr Witton asked in relation to retiring at 60, the following: 

“It [the benefit statement] does state in the notes that the deferred pension will continue to increase up to my normal retirement date shown as 2 November 2017. Please confirm that the full value of the accrued pension can be drawn at age 60 (2nd November 2015) without reduction for the two years. I have details from my employer that this was an enhanced benefit of the scheme.”
6. AON replied to this point on 1 October 2002, and said that “…I can confirm that you are entitled to take your benefits from age 60 without penalty.”
7. Mercer took over from AON as administrator for the Plan and when Mr Witton asked about the possibility of early retirement on 9 January 2006. Mercer in their reply said;
“As you are aware, on leaving the Plan, you became a deferred member. This means that if you take early retirement, you would receive an early retirement from deferred pension, which would be reduced for each month of early payment before your 60th birthday.” 

8. SSBS wrote to members of the Plan on 21 June 2011 and advised that the Plan was due to close to future accrual in 2009 but subsequent merger talks with the Coventry Building Society have led the Trustees to defer closing the Plan. However the communication from SSBS did state the following: 
“In our discussion with new management, it became apparent that there were some concerns about how the plan’s early retirement rules were being applied. We have taken legal advice on the matter which confirms that we are obliged to operate the Plan in accordance with its Trust Deed and Rules. If there is any conflict between members’ booklets or other announcements and the terms of the Trust Deed and Rules, the position as set out in the Trust Deed and Rules prevails.
Active Members
If you are over age 55 and you retire early from the Society’s service then with the consent of the Trustees, you can take an immediate pension. That pension will be reduced for early payment but there will be no reduction for the two years immediately prior to your Normal Retirement Age…

Deferred Members 
If, when you cease to be a contributing member, you are not able to retire early or choose not to retire early then you become a “deferred member”. If you are a deferred member over the age of 55 then, with the consent of the Society and the Trustees, you can retire early. Your pension will be reduced for early payment but, in this instance, the reduction applies for the whole period prior to your Normal Retirement Age...,”
9. Mr Witton asked Coventry Building Society (who had taken over from SSBS) what the rule was with regards retiring early without a penalty. In November 2011, Coventry Building Society said that the Fund Rules allow an active non-executive member to retire from active service from 63 without penalty and for executives a member can retire from 60 without penalty however the normal retirement age for executives is 62. However with regards to deferred members, the Fund Rules differ and deferred executive members cannot retire from 60 without penalty. 
10. Mr Witton sent copies of two memos to Coventry Building Society which staff received at SBSS in April 1998 and April 2002. The April 1998 memo said, “I now write formally to advise all Members of the Scheme that each member now has the option of retiring at age 63 without any early retirement penalty factor being applied.”
11. The April 2002 memo said: - “Staff who are 50 or over and who have at least 10 years pensionable service at the last payment date with the Society can opt for early retirement up to 31 December 2002 and will suffer no diminution in pension benefit past the age of 61 i.e. the normal discount of 8% from the normal retirement date of 63 will be waived.” 

12. Mr Witton complained believing that he could receive a pension unreduced from 60 based on what the Service Agreements said. He said that he was led to believe this during his redundancy meeting with Mr Parker. 
13. Coventry Building Society’s position was that there are three requirements for executives who want to retire before they reach 62 – these are, the terms of the employment allow a member to retire early; HMRC approval is not affected; and the Trustees provide their consent. 

14. Coventry Building Society say that even though Mr Witton alleges that during the meeting with Mr Parker, he was told that he could retire at 60 without reduction, any such agreement was not presented to the Trustees for their approval in 2002 or later by SSBS. Therefore in the absence of any requests from SSBS, the Trustees must administer the Fund according to the Fund Rules. 
15. Mr Witton adds that executives had a retirement age of 58 and provides supporting statements from a former colleague, Mr Gardner. Mr Gardner sent Mr Witton a copy of a letter received by Mr Gardner on 1 December 2001, in which the Chairman of SSBS said “…should you [Mr Gardner] retire (or otherwise discontinue working for the Society at the request of the Board) before your normal retirement date (currently age 60), the Board will arrange for your pension entitlement to be calculated by reference to a normal retirement age of 58.”
16. In addition he has provided extracts from a Board of Trustees’ meeting held on 21 November 2002, in which the Trustees agreed to augment Mr Gardner’s benefits “in return for the appropriate funding from the Society”. 
17. Mr Witton invoked the Internal Dispute Resolution Procedure (IDRP). Coventry Building Society considered the matter under stage 1. Coventry Building Society said Mr Witton’s appointment was due to be terminated (had he not been made redundant) when he reached 60 according to the service agreement of December 2001. The service agreement did not say that executives would receive a pension from 60. In addition, the memo from Mr Parker dated April 2002, stated that those who were 50 years old with 10 or more years pensionable service can retire early without penalty. In Mr Witton’s case, he was 47 years old when he was made redundant and thus would not qualify as per the revised memo issued in April 2002. 
18. Coventry Building Society added that while Mr Witton cites Mr Gardner’s case, there is no evidence to say that a similar agreement was reached by SSBS with Mr Witton. Indeed if it had been agreed, then it would have been referred to the Trustees, like Mr Gardner’s case for approval. As SSBS referred nothing in relation to Mr Witton, Coventry Building Society said that referring to Mr Gardner’s case did not support Mr Witton’s complaint. 

19. Furthermore, Coventry Building Society said that if Mr Witton’s normal retirement date had been changed then the Trustees would have confirmed such to Mr Witton in writing. Mr Witton received no such confirmation from the Trustees.  Finally,  as Mr Witton is now a deferred member, according to the Fund Rules, deferred members retire from the Fund’s normal retirement age. Deferred members can retire early only if the Trustees and Employer consent - the very nature of taking early retirement is discretionary for deferred members. However in most cases, deferred members who retire early would have their pension actuarially reduced. 
20. After receiving the Stage 1 response, Mr Witton considered his former employers SSBS (now Coventry Building Society) should bear responsibility rather than the Trustees for him not receiving an unreduced pension. In any event he completed the Stage 2 process of the IDRP so that the Trustees of the Fund could review the matter. 
21. Stage 2 of the IDRP was considered by the Trustees and they said that Mr Witton did not have a right to take his deferred pension from the Fund unreduced from the age of 60. The Trustees added that they were prepared to allow Mr Witton to take his deferred pension from 60 with actuarial reduction - as per the Rules. 
22. The Trustees said that while Mr Witton’s contract of employment stated that his employment would terminate at 60, this did not oblige the Trustees to offer retirement benefits from that age for deferred members. Had Mr Witton remained an active member then SSBS or Coventry Building Society may have funded an unreduced pension from 60.  Therefore the Trustees did not consider they had breached their duty of care.
23. If the employer changed the retirement date for any particular member, then it was for the employer to contact the Trustees and seek agreement with the Trustees to change the retirement date for the individual member. The Trustees received no notice from Coventry Building Society previously SSBS asking them to alter Mr Witton’s retirement date. 
24. The Trustees offered Mr Witton £500 for the distress and inconvenience he suffered because of the misunderstanding the Coventry Building Society (formerly SSBS) created. Mr Witton refused the offer and matter was brought to my office. 
Summary of Mr Witton's position  
25. Mr Witton wants the Service Agreements to be considered from a fair and reasonable perspective rather than a legal or technical perspective. He says that the fair and reasonable conclusion is that the Service Agreement reduced his normal retirement date.  
26. Mr Witton says that Coventry Building Society have destroyed his personnel file and therefore they are unable to confirm what he believes to be a key fact- namely that his retirement age was changed to 60 during his redundancy meeting with Mr Parker. In any event, Mr Witton says that the notes he took related to what was discussed, no distinction was made regarding active or deferred status. 
27. Mr Witton asks that if there was no correlation with retirement why did Coventry Building Society change the termination of employment age to 60, why not simply leave it at 62? Mr Witton agreed to the service agreements believing that his retirement age had been reduced from 62 to 60 as well. 

28. It was reasonable for Mr Witton to assume that his retirement age was also changed to 60 and this was done so with the agreement of the Trustees and Coventry Building Society (previously SSBS). 

29. Mr Witton accepts that the handwritten note during his redundancy meeting with Mr Parker were poor, which was due to the fact that it was an uncomfortable meeting for both parties. He says that it was practice for both parties, Mr Witton and Mr Parker, to make notes which would be retained within the personnel file. However as personnel records have been destroyed, Mr Parker’s notes are unavailable and in Mr Witton’s opinion Mr Parker’s notes would have agreed with Mr Witton that he could have taken an unreduced pension from 60.   

30. Mr Witton wrote to AON as soon as he left to obtain confirmation of what he agreed with Mr Parker during the meeting. AON confirmed in writing that he could retire at 60 without reduction. AON have never accepted that they made a mistake. Therefore it was fair and reasonable for Mr Witton to have accepted the representation from AON to be correct. Had AON said that his understanding was incorrect then Mr Witton would have contacted the Trustees. Mercer also confirmed that his retirement age was 60 which ties in with his understanding of the service agreement he signed. Mr Witton adds that it is his view that two administrators cannot be wrong – therefore his retirement age regardless if he was a deferred member was 60, 
Summary of Coventry Building Society’s and the Trustees of the Fund’s position  
Coventry Building Society
31. Coventry Building Society’s position is that they say that there was no agreement to amend Mr Witton’s retirement date within the Fund to his 60th birthday nor was there an agreement for an unreduced pension from 60. If Mr Witton wants to retire before 60 then once consent is obtained from the Trustees, the benefits would be actuarially reduced. 
32. Coventry Building Society adds that the termination date for executives had no bearing on the retirement age within the Fund. However under the Fund rules an active member can retire from 60 but this was not an automatic entitlement. Such provision does not apply to deferred members. 
33. Prior to staff being made redundant in 2002, Coventry Building Society announced concessions for staff who were over 50 and had 10 years’ service that they may be able to retire early from 61. The concession applied to all staff and not exclusively to executives. In any event, Mr Witton was 47 years old when he was made redundant therefore the concessions granted by Coventry Building Society did not apply to him. 
34. The earlier concession of April 1998 which Mr Witton refers to only applied to active members and not to deferred members. As Mr Witton became  a deferred member of the Fund, the concession stated in the April 1998 announcement does not apply. 

35. Coventry Building Society do not hold the personnel file for Mr Witton as it has been destroyed. With regards to the handwritten note, which Mr Witton relies on, there is nothing which can lead Coventry Building Society to say that Mr Parker agreed to allow Mr Witton to take his pension unreduced from his 60th birthday.   
36. Finally in relation to Mr Gardner, Coventry Building Society say that the two cases are different because Mr Gardner substituted his fixed term contract for a 12 month rolling contract in exchange for reducing his retirement age to 58. The Trustees agreed as it was being financed by SSBS. 

The Trustees of the Fund

37. The Trustees say that under the Fund Rules Mr Witton does not have an entitlement to take his deferred pension unreduced from the age of 60. Under the Rules, a deferred member can retire early if both Coventry Building Society and the Trustees agree but the benefits are actuarially reduced. 
38. The Trustees never received any request to change Mr Witton’s retirement date from SSBS. Any contractual agreement between SSBS and Mr Witton in changing his termination date did not compel the Trustees to change the Fund’s retirement age. 
39. The Trustees apologise for the misinformation given by AON and Mercer. The Trustees believe that Mr Witton did not rely to his detriment on the misinformation provided by the Fund’s former administrators. 

40. The Trustees say that the changes they made in June 2011, were as a result of undertaking a review of the Plan when they were considering closing it to future accrual. They had identified that members were retiring on some occasions without any reduction and this was contrary to the Rules. So, with the merger of SSBS and Coventry Building Society in mind, the Trustees wanted clarify how active and deferred members would be treated regarding early retirement.   
41. The Trustees confirmed that Mr Parker who was CEO of SSBS was also a Trustee of the Plan at the time Mr Witton was made redundant. 

42. The Trustees do not believe that when Mr Witton was made redundant that there was a practice in place which paid deferred pensions at 60 without penalty. The Trustees have said that since 1997, there were 32 members who retired from deferred status of which 10 members received their pensions with a two year waiver i.e. unreduced pensions, 15 members had their pension reduced as they retired before retirement age and four members received their normal benefits. Three members’ retirement records could not be located.  
43. The Trustees say that they acted in accordance with the Fund Rules and as a token of goodwill offered to pay Mr Witton £500 for the distress and inconvenience he suffered - which he has declined. 

Conclusions

44. There is no reference in any Plan literature or the Trust Deeds themselves which states that retirement age for executives was anything but 62. I can understand Mr Witton believing that his retirement had changed to 60 by virtue of the service agreement he signed. But the service agreement did not mention that Mr Witton’s retirement date had been altered; it simply stated that his employment would be terminated when he reached his 60th birthday- I can understand why Mr Witton thinks his retirement age was also 60 but only if Mr Witton had continued to work with SSBS.  
45. However, Mr Witton was made redundant at 47. As he did not work until he was 60, we will never know what SSBS (later Coventry Building Society) would have done if he had reached 60. Assuming he remained employed until 60, Mr Witton would have been classed as an active member. As an active member, if the Trustees agreed, then an executive member could retire early from 60 without reduction (as they had a practice for active members of disregarding two years prior to retirement age i.e. 62).  It is reasonable to say that the service agreement simply replicated what the practise was for active members. 
46. Mr Witton believes he is entitled to early retirement with an unreduced pension since there used to be a culture within SSBS of paying unreduced pensions to executives who retired at 60. Rather than waiting for the Trustees to consent, it appears to be given that executives who retired from 60 from active service would receive an unreduced pension. I base this on the memo which SSBS issued on June 2011, in which they clarified the position regarding early retirement for deferred and active members. 

47. In any event, as Mr Witton was a deferred member of the Fund, his entitlement is based on what the Rules say about deferred members. Mr Witton is trying to have the Rules regarding active members applied to him. I do not see how that can be possible. Mr Witton says that I must adopt a reasonable interpretation – but it would be unreasonable for me to direct the Trustees to consider Mr Witton as an active member when he was clearly a deferred member. 
48. The Fund Rules are clear, early retirement from preserved status (deferred members) would have their pension actuarially reduced. If Mr Witton wants to take early retirement he will need to do so with his pension reduced accordingly. 

49. Mr Witton argues that the Trustees and Coventry Building Society should be estopped from denying him to retire from 60 with an unreduced pension because of the revised service agreement he signed. In order for the estoppel argument to succeed Mr Witton needs to show that the Trustees and SSBS provided him with assurances that he could retire from 60 with an unreduced pension – from deferred status. There are no such assurances, but saying this, there is no denying that Mr Witton’s expectations were raised that he could retire from 60 with an unreduced pension.   

50. The question now is whether SSBS and the Trustees raised Mr Witton’s expectations that he may be able to retire from 60 with an unreduced pension from deferred status. Further, while there was a culture of paying unreduced pension to executives who had reached 60, was it reasonable for Mr Witton to assume that such an arrangement would apply to him? 
51. Aside from the handwritten note, and AON’s confirmation, there is nothing to support Mr Witton’s complaint that he was entitled to an unreduced pension from 60. The handwritten note does not clearly say that Mr WItton can retire early with an unreduced pension. It merely repeats what was previously published on the memo of June 2011, i.e. that active members can retire two years before retirement age without reduction. 
52. AON made a mistake – they appeared to have given Mr Witton information related to active members, when Mr Witton was not an active member.  AON initially sent Mr Witton his benefit statement with a retirement date of November 2017, Mr Witton’s 62nd birthday. This ties in with what the Scheme rules say. 
53. However it was Mr Witton who asked AON for a statement assuming a retirement age of 60. In addition Mr Witton did not ask AON categorically whether he qualified for early retirement from 60. At which point AON gave details about benefits due to active members from 60. Moreover, if Mr Witton wanted confirmation about his entitlement he should have contacted the Trustees to see whether they had received any request from SSBS to reduce his retirement date. No such request was ever forthcoming from Mr Witton.
54. With regards to Mercer, it would be fair to say on the balance of probabilities that Mercer provided Mr Witton a retirement quote to his 62nd Birthday which was later questioned by Mr Witton. As Mercer do say that Mr Witton wrote to Mercer regarding the possibility of retiring early not asking whether he actually could. 
55. There is no further evidence which supports Mr Witton’s claim that he was entitled to an unreduced pension. Had Mr Witton’s retirement age been changed to 60,  I would have expected him to have received a letter from the Trustees, somewhat like what Mr Gardner received confirming that the Trustees agreed to change the retirement age, subject to additional funding from SSBS. There are no letters from either SSBS or the Trustees confirming such to Mr Witton. This is the key point which Mr Witton seems to have missed, regardless of what AON or Mercer have said- only the Trustees could confirm when Mr Witton could retire. 
56. However, I think Mr Witton’s complaint is weighed heavily towards the culture of SSBS paying unreduced pensions to executives. Yet Mr Witton has not been able to distinguish that unreduced pensions from 60 applied to active members of the fund not to deferred members. I do not think it is reasonable for Mr Witton to assume that his deferred pension should be paid unreduced if he decides to retire early. 

57. Therefore I do not uphold the complaint. 

Jane Irvine

Deputy Pensions Ombudsman 

28 August 2013 
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