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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs A Creswell

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Wirral Borough Council (the Council) 


Subject

Mrs Creswell complains about the level of ill health early retirement benefit that she has been awarded from the Scheme.
The Pensions Ombudsman's determination and short reasons

The complaint should be upheld against the Council because: 

· independent advice and appropriate certification was not properly obtained by the Council when Mrs Creswell was first informed that she was eligible for Tier 3 ill health retirement benefits, and 

· the Council should have considered whether the medical evidence supported a view that Mrs Creswell was capable of obtaining gainful employment and, if so, have made enquiries as to the type of employment she could possibly obtain and how soon that was likely to be.
DETAILED DETERMINATION

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provision under the 2008 Regulations is contained regulation 20, set out in full at Appendix 1 to this Determination. There are three tiers of pension:

· Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

· Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

· Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

Material Facts

3. Mrs Creswell was born on 22 July 1958. She was employed by the Council as a full time Teaching Assistant and was a member of the Scheme.
4. In late 2009 Mrs Creswell had several absences from work due to a number of different medical conditions. As a result she was referred to Aviva Occupational Health UK (Aviva), the Council’s occupational health advisers.    

5. In a report, dated 19 January 2010, the occupational heath adviser for Aviva said that there were several medical issues affecting Mrs Creswell’s attendance. The report concluded that the urinary tract and chest infections Mrs Creswell had suffered with should be considered as short term illnesses however the problems she suffered as a result of fibromyalgia and metatarsalgia might be helped with physiotherapy and needed to be kept under review.

6. A further report, dated 24 February 2010, from Aviva’s occupational health physician confirmed that Mrs Creswell was currently at work and had received physiotherapy. The report concluded “I am cautiously optimistic about her future capacity to provide regular and effective service…” 
7. On 12 April 2010, Mrs Creswell went on long term sick leave suffering from low mood and stress. She did not return to work.

8. In a report dated 19 April 2010 Aviva’s occupational health physician said “I understand that redeployment is not an option as she works within a school…I am happy to support ill-health retirement only if redeployment options are not available. It is unlikely that Ms Creswell would qualify for a higher tier of ill-health retirement, as I believe that she could be redeployed in a less demanding role.” 
9. On 1 June 2010, Aviva’s occupational health physician signed a medical certificate certifying that Mrs Creswell was permanently incapable of discharging efficiently the duties of her normal occupation but that it was likely that she would be able to obtain gainful employment within three years.    

10. On 8 June 2010, the Council wrote to Mrs Creswell providing an estimate of her pension benefits. The estimate is headed “Ill Health Retirement Benefits (Estimate) – Third Tier.” 

11. In July 2010, Aviva sought further information about Mrs Creswell’s condition from her GP. In his report dated 27 July 2010, the GP said:

“Her physical problems have obviously impacted on her emotionally causing her a lot of problems psychologically. She is having constant pain which is interfering with her sleep. There has been a lot of pressure from work about what she’s going to do and what will happen in the future, and this has had a negative impact on her psychologically. This is certainly compounding her physical problems but overall I see no prospect of improvement.”

12. On 6 September 2010, Aviva’s occupational health physician said in a report:

“I understand that Ms Creswell was expecting to be granted tier 2 ill-health retirement. As you are aware I supported ill health retirement on 1st June 2010 at a lower level (tier 3). In order to reconsider her application I obtained a report from her General Practitioner. This report is now to hand. Her General Practitioner has also kindly enclosed copies of hospital correspondence that has been beneficial to me…I have reviewed the medical evidence. The advice provided on her ill health retirement on 1st June 2010 remains pertinent.”     
13. On 18 October 2010 Mrs Creswell was informed in a letter that her employment was to be terminated with effect from 31 December 2010 on the grounds of ill health. The letter advised Mrs Creswell of her right to appeal the termination of her employment.    
14. Mrs Creswell’s case was referred to an independent registered medical practitioner who provided the appropriate certification and said in his report, dated 25 January 2011, that he accepted that Mrs Creswell was permanently unfit for her normal job but that with appropriate reasonable adjustments to her working practice she would be able to obtain gainful employment within three years. 
15. The Council wrote to Mrs Creswell on 11 February 2011. The letter was headed ‘Stage 1 Decision’ and said: 

[independent registered medical practitioner] has now forwarded his assessment …It is his opinion that the Tier 3 Level benefits awarded to you are appropriate. 

In view of this medical evidence the IDRP Stage 1 decision has to be to support the original award of Tier 3 ill health retirement benefits…

There is a Stage 2 appeal process direct to Merseyside Pension Fund…”  
16. On 27 April 2011, Mrs Creswell appealed against the decision to award her Tier 3 ill health benefits.  
17. Mrs Creswell’s case was referred to another independent registered medical practitioner who having examined Mrs Creswell said in his report dated 26 May 2011:

“[GP] states that he does not envisage her improving. He expresses an opinion that she fulfils the criteria for tier 1 ill health retirement. The logic and reasoning of [GP]’s conclusion is not clear because he does not explore the functional effects of Ms Creswell’s medical conditions…[GP] confirms that Ms Creswell is awaiting a specialist opinion on how to improve her symptoms.

The occupational health reports confirm that her various medical conditions are being managed in a conventional medical manner and that her level of function would permit her to obtain gainful employment within three years from January 2011…    

Based on her current level of function, medical history and the medical evidence from her NHS Doctors and the Occupational Physicians, I recommend that on 31/12/2010 she was permanently incapable of discharging efficiently the duties of her previous local government employment by reason of ill health. She is under medical supervision by her GP and various specialists at present. With adequate treatment it is likely that some or all of her symptoms are likely to improve and that her level of function is likely to improve. I recommend that she meets the medical criteria for tier 3 of the LGPS ill health retirement rules.”             
18. The Stage 2 IDRP decision maker upheld the Stage 1 decision on 30 August 2011. The letter said: 

“I believe having regard to all the evidence including the most recent opinion of [independent registered medical practitioner] that on the balance of probabilities the evidence available to me is sufficient to confirm on medical grounds that you were permanently incapable of efficiently discharging the duties of your employment due to ill health or infirmity at the date your employment was terminated. However, as it was felt likely that you would be able to obtain gainful employment within three years of leaving employment that you should receive tier three benefits.”  

19. Mrs Creswell’s ill health retirement benefits were increased to Tier 2 at the 18 month review in July 2012. 
Summary of Mrs Creswell’s position  
20. The occupational health doctors did not take proper account of the serious and on going nature of her various illnesses or the supporting evidence from her medical team. They omitted and misunderstood discussions during her reviews and did not perform proper medical examinations of her capabilities. 

21. She was originally verbally informed that she would be awarded Tier 2 benefits. The doctor’s report then supported Tier 3. At the 18 month review the same doctor stated “nothing had changed” and awarded Tier 2 benefits. At the very least she should be awarded Tier 2 benefits from January 2010.   
Summary of the Council’s position  
22. The ill health procedures were adhered to and the authority’s occupational health services provider had emphatically indicated Tier 3 as the appropriate level of retirement benefits. Despite this an independent medical opinion was sought. The independent registered medical practitioner also felt Tier 3 to be the appropriate award. 

23. At Stage 2 of IDRP Mrs Creswell saw another independent registered medical practitioner who also deemed Tier 3 to be the appropriate level of benefits.  
24. The dispute regarding the level of benefits was already in progress in June 2010 when Mrs Creswell was given the pension figures based on Tier 3 ill health retirement. However, Mrs Creswell did not actually retire until later that year hence the lack of finality within the letter of 8 June 2010.  
25. Although there is limited access to redeployment the Council takes its responsibilities regarding ill health issues seriously and its processes are thorough. 
Conclusions

26. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Mrs Creswell must be permanently incapable of discharging efficiently the duties of her former employment. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Mrs Creswell met these requirements fell to her employer (the Council) in the first instance.

27. Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008 (see Appendix).

28. An independent registered medical practitioner under the Regulations (see Appendix) is a person who

· -is qualified in occupational health medicine;

· -is approved by the appropriate administering authority;

· -has not previously been involved in the same case in any way, and;

· -is not and never has been the representative of any party in the same case.

29. In June 2010, when Mrs Creswell was advised that she was eligible for Tier 3 ill-health retirement benefits the Council did so without obtaining independent advice as required by the Regulations. The certificate of permanent incapacity was signed by Aviva’s occupational health physician who was neither independent nor in a position to certify that he had not previously been involved in the case when he had clearly advised the Council several times previously in relation to Mrs Creswell’s employment. 

30. Although the Council suggest that matters had yet to be formalised at that time and so this was not a formal decision I fail to see why then the Council would have provided an estimate of benefits based on Tier 3 benefits. In my judgment, the Council clearly considered that this was a formal decision and that being the case should certainly have recognised that the provisions of the Regulations could not be met in relation to having received independent advice and appropriate certification. The approach taken is obviously incorrect and amounts to maladministration.
31. Mrs Creswell’s case was considered twice more on appeal, in January 2011 and again in May 2011. The matter was considered by different independent registered medical practitioners on each occasion and both independent registered medical practitioners provided the appropriate certification. Both independent registered medical practitioners reached the view that Mrs Creswell was permanently incapable of efficiently discharging the duties of her employment at the date her employment was terminated but said that she would be able obtain gainful employment within three years of leaving employment and so should receive Tier 3 benefits. The views of the independent registered medical practitioners were accepted and Mrs Creswell was advised that the initial decision remained.  
32. I have some concerns over the approach taken by the Council who appear to have simply accepted the views of the independent registered medical practitioners without question. There is no evidence that proper consideration was given to the likelihood of Mrs Creswell obtaining gainful employment within three years of leaving employment. The Council was required to satisfy itself that Mrs Creswell was medically capable of obtaining gainful employment and if so satisfied to decide how soon that was likely to be. I cannot see that that they did so or that any consideration was given by the Council to the type of gainful employment Mrs Creswell might be able to obtain. Not to have done so amounts to maladministration.
33. In summary, independent advice and appropriate certification was not properly obtained by the Council when Mrs Creswell was first informed that she was eligible for Tier 3 ill health retirement benefits. In addition the Council should have considered whether the medical evidence supported a view that Mrs Creswell was capable of obtaining gainful employment and, if so, have made enquiries as to the type of employment she could possibly obtain and how soon that was likely to be. I am therefore remitting the matter to the Council to consider afresh. 
34. That is not to say that, properly considered, Mrs Creswell will be entitled to a higher award than Tier 3. That is a decision for the Council, but it is one they must reach having obtained independent advice and appropriate certification and having considered the matter of gainful employment on the right basis.
35. In addition, apart from the central issues, Mrs Creswell has no doubt suffered distress as a result of the mishandling of her application and I make an appropriate direction below. 
Directions   
36. I direct that the Council shall:

· within 56 days of this determination, after obtaining such further evidence or clarification as they may require, reconsider which level of benefits Mrs Creswell was entitled to at 31 December 2010 under Regulation 20 in particular having regard to the likelihood of Mrs Creswell obtaining gainful employment within three years of the termination of his employment and issue a further decision;

· in the event that the Council decides Mrs Creswell was entitled to a higher tier of benefits, from 31 December 2010, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.
· within 28 days of this determination, pay to Mrs Creswell a sum of £250 in recognition of the distress caused by the maladministration identified above. 
TONY KING 

Pensions Ombudsman 

24 July 2013 

Appendix

37. The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

“Regulation 20

(1)If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and
(b)by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3)If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and
(b)by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4)If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and
(b)unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5)Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age...

(7)…
(a)Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment.
(b)If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5).
(c)Sub-paragraph (a) does not apply where a person reaches normal retirement age...

(11)…
(a)An authority which has made a determination under paragraph (4) in respect of a member may make a subsequent determination under paragraph (3) in respect of him.

(aa)A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier.
(b)Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination.

...

(14)In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and...

(15)Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.

38. The Local Government Pension Scheme (Administration) Regulations 2008

Regulation 44 
(1)An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers' contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount.

(2)The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment.

(3)The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due.

(4)Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member's contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.

55   First instance decisions - general

(1)Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation....

(4)Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5)That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6)Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him...

56   First instance determinations: ill-health

(1)Subject to paragraph (1A), an independent registered medical practitioner ("IRMP") from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

(1A)Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations...

(3)The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a)in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or

(b)in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations.”
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