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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	 Mr J L Chaundy

	Applicant’s Representative
	:
	McGrath Rathbone

	Scheme
	:
	The Eagle Star Flexible Drawdown Plan (the Plan)

	Respondent
	:
	James Hay Pension Trustees Limited (James Hay)


MATTERS FOR DETERMINATION

1.
Mr Chaundy’s complaint concerns the time taken by James Hay to process his Pension Sharing Order (PSO), more than six months, which he says resulted in his Plan incurring a financial loss of £16,499. 
2.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.
EXTRACTS FROM MINUTES OF AGREEMENT AND CONSENT ORDERS & PSO 
3.
The ‘Minutes of Agreement and Consent Orders’ completed on 21 November 2001 state under paragraphs 5 and 7: 

“5.
AND UPON the Petitioner [Mrs Chaundy] acknowledging that for the purpose of the pension sharing order herein the value of the Respondent’s [Mr Chaundy’s] pension is £565,000 and so far as known has not been the subject of any previous pension sharing between the parties, nor is there any subsisting order under sections 25B or 25C of the Matrimonial Causes Act 1973 in relation to the pensions…

7.
AND UPON the Petitioner and the Respondent acknowledging that it is agreed that 33% of the value at paragraph 5 above shall be transferred to the Petitioner under a pension sharing order.” 

4.
The PSO, also dated 21 November 2001, states under sections 5 and 7.2:
	“5. Specified percentage for purposes of Section 29(1) Welfare Reform and Pensions Act 1999
	33%

	7. What are you required to do
	2) Debit the first pension with 33% of the CETV as at 29th October 2001 and transfer those funds (less any charges payable by the applicant) to the second pension (“the pension credit”)…”


MATERIAL FACTS
5.
Mr Chaundy’s Plan investments consist of unitised funds held with Eagle Star, AXA (Sun Life), Scottish Mutual, Legal & General and Norwich Union, a cash deposit and a 50% share of a property.
6.
On 11 December 2001, James Hay wrote to McGrath Rathbone confirming receipt of Mr Chaundy’s Court Order and requesting disinvestment instructions:

“We look forward to receiving his instructions shortly but once received you will not be able to action the transfer until we have received full details of authority from Mrs Chaundy as to where she intends to place her Pension credit.

I note in previous correspondence that she might open her own separate and self standing SIPP with ourselves and if this is the case please let us know if you are in a position to do so”.

7.
On 17 January 2002, McGrath Rathbone notified Mrs Chaundy:

“We are now in a position to finalise the transfer of funds from [Mr Chaundy’s] Pension Scheme to your own…I am enclosing the appropriate paperwork to establish the Pension Fund [SIPP] in your name with James Hay…”
8.
On 1 February 2002, McGrath Rathbone wrote to James Hay providing disinvestment instructions and enclosing Mrs Chaundy’s completed SIPP application:
“The split is to be 33%/67% based on a fund value of £565,000 agreed between our clients, meaning that Mrs Chaundy needs to have a sum of £186,450 transferred into her name.

Please find attached instructions from our client confirming that this should be the case and how the deductions from his fund should be made. In principle the amount is to be made pro rata from all his holdings.”

8.1
Mr Chaundy’s instructions, dated 16 January 2002, stated:

“In the agreement it is stated that I am willing to transfer 33% of my pension fund to my wife’s name. This should be calculated with reference to £565,000 outlined in the copy sealed court order…

I would like this to be raised from each of my holdings pro rata, i.e. each and every one should have the relevant proportion of the unit holding transferred to my wife’s name. This should include the nominal value of the Land at Burnt Oak”.
9.
On 5 February 2002, James Hay acknowledged the receipt of Mrs Chaundy’s SIPP application and notified McGrath Rathbone:
“Regarding the possibility of transferring the required amount as a transfer in-specie please note that this will not be straight forward even if possible.
The portfolio not only consists of funds held within Eagle Star’s managed fund but also of other policies [additional funds held with Legal & General, Morely (sic) Fund Management (Morely), Scottish Mutual and Sun Life] and a beneficial interest in a commercial property [Burnt Oak]… 

If the client wishes to transfer in-specie on a pro rata basis then we will have to write to the various investment Managers to see whether they can accommodate the pro rata transfer. Furthermore, as the portfolio includes an interest in a commercial property this may involve Solicitors fees depending on the circumstances of the original purchase. If there are other complications we will let you know shortly.

Please bear in mind that to a certain degree the timescale is out of our control”.
10.
McGrath Rathbone responded to James Hay on 8 February 2002 stating:

“I note your comments regarding the charges and the possibility of an in-specie transfer. Despite concerns about the straightforwardness or otherwise of the transaction I would be grateful if you would pursue the request to transfer all holdings in- specie…

Could I ask therefore that you write to the various investment managers and see if a transfer is possible? Of course it may be possible for some and not for others, but we would like to move as many funds as possible without the need to sell and repurchase.

I certainly appreciate your comments regarding the timescale being out of your control…”

11.
On 5 February 2002, James Hay contacted the five holders of Mr Chaundy’s Plan’s investments to determine whether each would accommodate an in-specie transfer of funds to Mrs Chaundy’s SIPP.
12.
Four of the five investment providers responded and, on 19 February 2002, James Hay notified McGrath Rathbone:

“As promised I am writing to let you know the up to date position regarding the possibility of transferring assets in-specie from Mr Chaundy’s plan to a new plan for Mrs Chaundy as a pension credit.

The news is rather negative I am afraid. Only one provider has confirmed that they are able to split the relative fund or asset into two without incurring either disinvestment or purchase charges.

It appears that our mutual client will have to choose which assets to liquidate in order to provide the liquidity for the pension credit but once we have an answer from all asset providers we will be in contact again”.
13.
On 27 March 2002, McGrath Rathbone notified James Hay: 

“We want to proceed with the splitting of benefits for all the funds with the exception of Legal & General, from whom we have not had a satisfactory response. 

As far as Legal & General is concerned we would like to sell one third of the fund in order to realise proceeds for Mrs Chaundy who will then give investment instructions in due course”.
14.
On 5 April 2002, James Hay acknowledged receipt of McGrath Rathbone’s letter of 27 March 2002 stating:

“I now have all the responses from the investment houses confirming how we are going to proceed in splitting the pension:

To recap:

Legal and General

-
We are going to sell and
reinvest

Morely
 (sic)


-
Can be transferred in-specie

Eagle Star 


-
Split without cost
Scottish Mutual

-
Disinvest and reinvest  

without cost

Sun Life


-
Disinvest and reinvest, but 

fees apply
I have requested a full valuation so that I can determine the current value of each investment…

In the meantime, can you please ensure that the application for the new SIPP for Mrs Chaundy is forwarded to James Hay? We can then set up the plan and be able to advise each company of the details so that the funds can be transferred”.
15.
On 5 April 2002, James Hay issued to Mr Chaundy a current valuation for the Plan. 

16.
On 11 April 2002, James Hay faxed McGrath Rathbone stating:
“I now have a current valuation and can proceed with splitting the plan to pay the divorce pension credit. I however cannot request anything from the investment providers until we receive the application for Mrs Chaundy”.

17.
On 15 April 2002, McGrath Rathbone responded to James Hay stating:

“In fact Mrs Chaundy has already completed a SIPP application form which I sent to you with my letter of 1st February 2002. I am sure you have this but a copy is enclosed anyway for your information”.

18.
On 2 May 2002, James Hay faxed McGrath Rathbone their calculations for the transfer of Mr Chaundy’s Plan’s funds/investments and requested McGrath Rathbone’s agreement with these: 

“The calculations have been based around the instructions provided, to sell 1/3 of the Legal & General and to take the balance of funds proportionately throughout the plan”.
James Hay’s calculations stated:
	Investment
	Valuation Amount
	Split%
	Amount Required
	Action

	L&G
	£92,614.39
	33
	£30,562.75
	Sell

	Morley
	£  7,990.28
	40.07
	£  3,201.71
	In-specie

	Scot Mutual
	£122,545.26
	40.07
	£49,103.89
	Sell

	Sun Life
	£110,083.05
	40.07
	£44,110.28
	Sell

	Eagle Star
	£112,812.80
	40.07
	£45,204.09
	In-specie

	Property
	£21,000.00
	40.07
	£8414.70
	

	Cash
	£14,652.49
	40.07
	£5,871.25
	

	
	
	
	
	

	Total
	£481,698.27
	
	£186,468.66
	


19.
In May 2002, McGrath Rathbone, following consultation with Mr Chaundy, claimed that the property element of the Plan’s fund was undervalued and, on 16 May 2002, James Hay requested McGrath Rathbone to obtain a current valuation stating:
“I have been liaising with our property department with regards to the value of the land at Burnt Oak. I have been informed that an open market valuation must be carried out on the property, could you therefore please arrange for this to be carried out…

“Once the valuation of this land has been received, a current valuation of the other assets will be drawn up. From this final figure the percentage splits for Mrs Chaundy can be calculated.”
20.
On 16 May 2002, James Hay issued to Mr Chaundy a revised current valuation for his Plan – correcting the valuation of the Morley UK Equity Fund from £7,990.28 to £79,119.52.
21.
On 18 June 2002, property consultants FPDsavills advised James Hay that the Plan’s property was valued “in the region of £65,000”.

22.
On 24 June 2002, James Hay faxed to McGrath Rathbone for approval, revised current valuations and calculation split for the transfer of funds/investments to Mrs Chaundy’s SIPP. James Hay’s calculations stated: 
	Investment
	Valuation Amount
	Split%
	Amount Required
	Action

	L&G
	£82,910.31
	33
	£27,360.40
	Sell

	Morley
	£71,408.05
	35.20
	£25,135.63
	In-specie

	Scot Mutual
	£123,731.45
	35.20
	£43,553.47
	Sell

	Sun Life
	£105,584.68
	35.20
	£37,165.81
	Sell

	Eagle Star
	£104,816.88
	35.20
	£36,895.54
	In-specie

	Property
	£32,500
	35.20
	£11,440.00
	

	Cash
	£13,857.44
	35.20
	£4,877.82
	

	
	
	
	
	

	Total
	£534,808.81
	
	£186,428.67                                                                                                        
	


23.
On 25 June 2002, McGrath Rathbone approved James Hay’s split of funds for Mr Chaundy.

24.
James Hay issued disinvestment instructions to Legal & General and Scottish Mutual on 26 June 2002 and AXA Sun Life on 2 July 2002.
25.
On 10 July 2002, James Hay issued an update to McGrath Rathbone, who had voiced concerns about the time being taken, stating:

“Legal & General 
Will not provide turnaround times, but have confirmed that it is being processed.

Scottish Mutual
Awaiting cheque to clear.

AXA Sun Life

Cheque has been posted.

Morley
Have received the instruction, but require forms to be completed by Mrs Chaundy, these were posted on 09 July.

Eagle Star
They have now indicated that it is not possible to transfer in-specie, and that the value must be surrendered. A surrender request will now be submitted, they are currently working to a 5-10 working day turnaround before we will receive the funds…” 
26.
On 15 July 2002, James Hay issued disinvestment instructions to Eagle Star and Morley (subsequent to each independently notifying James Hay in July that an in-specie transfer was not an option).
27.
On 22 July 2002, James Hay notified McGrath Rathbone: 
“A transfer of £110,462.46 was made to Mrs Chaundy’s plan today in respect of:

Investment 




    Value 

Eagle Star




£ 36,895.54
Morley





£ 25,135.63

Scottish Mutual



£ 43,553.47

RBS Acc




£   4,877.82
Total





£110,462.46



The funds have been received from Sun Life, and these will be transferred once they have been cleared into the account. The value of these funds are £37,165.81.
I am currently still chasing Legal & General to confirm when the payment will be made. I was today informed that we should receive payment by the end of the week”.  
28.
On 1 August 2002, James Hay told McGrath Rathbone that the transfer of funds from Sun Life had been completed on 24 July 2002 and that the Legal & General funds together with “the balance [needed] to bring the total transferred to the required amount” had been paid into the Trustee account of Mrs Chaundy’s SIPP on 31 July 2002. 
29.
On 7 August 2002, McGrath Rathbone complained to James Hay:

“Essentially, an enormous amount of time has elapsed since this process started. On the 1 August we [were notified by James Hay] that the final transfer of money had been made, and that the original request to transfer investments in-specie was not possible and therefore new investments would now have to be made.

The stock market has fallen over the period and therefore all of the reduction in fund value has been borne by the transferor, whereas logically a proportion of that fall should be borne by the transferee.
Because of the huge delay in completing this transfer, there is now an inequitable split of pension fund values between the two parties. On the basis that one of the main reasons for all of the work being done was to transfer in-specie, to now be told that this was not at all possible anyway, should mean that those insurance companies who have delayed taking action for so many months must surely be responsible for replacing some of that fund value which has subsequently been lost.

I would be grateful if you would look closely at the situation regarding this particular case, as a matter of urgency, as the transfer has now been completed and there is a fixed amount of cash waiting for investment”.
30.
James Hay responded to McGrath Rathbone on 23 August 2002 stating:

“As far as the actions of James Hay are concerned, I feel that we made it clear at the outset that this matter was going to be anything but straight forward and that the timescale involved would be largely out of our control. Nevertheless, I will be contacting the investment companies that I feel are responsible for the majority of these delays and I will keep you informed of the responses I receive from each”.
31.
Shortly afterwards James Hay contacted Morley, Eagle Star and Legal & General asking each for an explanation as to why they had not explained sooner that an in-specie transfer was not possible. Following receipt of their responses, James Hay wrote to McGrath Rathbone on 23 September 2002 stating:
“Morley have informed [James Hay] that the minimum value they would consider transferring in-specie is £5,000,000. It therefore appears that when we contacted them to make a general enquiry as to whether an in-specie transfer was possible, they gave the correct response. It was only later when we actually requested the transfer that we were informed about this limit.

Legal & General have reviewed their files and have confirmed that they can find no evidence of having received our facsimile dated 19 February 2002. However, we do have a transmission report on file for this facsimile showing that the number it was sent to matched the number of my more recent facsimile. It appears that this correspondence was lost by Legal & General.

Eagle Star, having previously agreed that it would be possible to re-designate units to Mrs Chaundy, informed us that their method for doing this was simply to sell a proportion of the units and send the monies to James Hay. This of course would not have avoided the buying and selling costs, which was the intention of this course of action in the first place”.
32.
On 14 November 2002, Eagle Star notified McGrath Rathbone:
“We have no record of an initial enquiry into the in-specie transfer in February 2002, James Hay Pension Trustees Ltd are also unable to provide a name of who they spoke to at Eagle Star or details of the conversation”.
33.
McGrath Rathbone sought assistance from The Occupational Pensions Advisory Service (now The Pensions Advisory Service – TPAS) concerning Mr Chaundy’s dissatisfaction about the time taken by James Hay to process his PSO. James Hay stated to OPAS on 10 November 2003:
“…it is [James Hay’s] opinion that we took all reasonable steps to make Mr Chaundy aware of the complexity of the in-specie transfer that he was requesting and of the timescale that this would take. Even with this information, Mr Chaundy took the decision to follow through with the attempt to carry out an in-specie transfer and then exacerbated the delay by requesting that we re-value his property.

There have been two notable errors on the part of James Hay. The first was that we misread the notes in respect of the Eagle Star transfer and in giving an incorrect fund value in respect of the Morley investment. However, I do not feel that these errors have had any impact on the time taken to carry out this transfer. The in-specie transfers would still have been requested from Morley and the same processes would have needed to have been followed. With regards to the incorrect valuation of the Morley Investment in our correspondence on 2 May 2002, this valuation was superseded in any event because of the re-valuation of the property requested by Mr Chaundy. In view of this, I do not feel that the fall in the value of his fund during this period is the fault of James Hay…” 
and, on 30 March 2004:

“We did not provide any guarantees or assurances that the in-specie transfer would be completed by a certain date, and we kept McGrath Rathbone informed of our progress at all times…

“With regard to the issue of the property valuation, I understand that the valuation of the total fund used for the purposes of the Court Order was calculated as at 27 April 2001. Within this valuation the land at Burnt Oak had last received an Open Market Valuation in November 1998 of £42,000, and Mr Chaundy or his advisers could have instructed us to arrange for an Open Market Valuation on the property before the Court Order was drafted. I note that James Hay only became aware of the pension splitting order when we received correspondence from McGrath Rathbone on 4 July 2001.

Furthermore, upon receiving the draft Court Order, we wrote to McGrath Rathbone on 6 July 2001 explaining that we would take the value of the fund as at clause 5 in the Court Order, although the actual transfer value may differ at the time of transfer…”  
SUBMISSIONS
34.
Following further consultation with OPAS, McGrath Rathbone, acting on behalf of Mr Chaundy, submitted Mr Chaundy’s application to my office. My staff asked James Hay:  

34.1
To confirm when they finally notified McGrath Rathbone/Mr Chaundy that an in-specie transfer (in respect of each fund holder) was not possible.
34.2
To summarise the steps that they took to obtain values and monies from the five fund holders.
34.3
Referring to their fax of 16 May 2002 to McGrath Rathbone, why they requested McGrath Rathbone to provide an open market valuation at this stage in proceedings.
34.4
Were they asked by any of the parties involved to arrange/provide a valuation of pension funds (including a valuation of the Plan’s property) to assist the formulation of the pending court order? 

35.
James Hay replied to my office:
35.1
In reply to paragraph 34.1:
James Hay had notified McGrath Rathbone on 19 February 2002 that, from the responses that they had received from fund holders to date, it seemed unlikely that Mr Chaundy’s funds could be transferred in-specie.

35.2
In reply to paragraphs 34.2 & 34.3:
On 5 February 2002, James Hay contacted each of the five fund holders (Scottish Mutual and Sun Life in writing, and Legal & General, Morley and Eagle Star by phone) enquiring whether they were prepared to facilitate an in-specie transfer from Mr Chaundy to Mrs Chaundy. Further, James Hay wrote to Legal & General making the same enquiry on 19 February 2002. Morley and Eagle Star both indicated on the phone that an in-specie transfer was possible and written responses were subsequently received from Scottish Mutual (13 February 2002) and Sun Life (4 March 2002) stating that an in-specie transfer was not possible. Following Legal & General’s non-response, McGrath Rathbone notified James Hay, on 27 March 2002, to proceed with the pro-rata splitting of funds with the exception of Legal & General’s holding from which a third should be disinvested and transferred to Mrs Chaundy’s policy.
On 2 May 2002, James Hay requested McGrath Rathbone to approve their breakdown of assets to be transferred to Mrs Chaundy. Mr Chaundy, via McGrath Rathbone, contested the valuation of the Plan’s property (£21,000) and James Hay duly requested (16 May 2002) that McGrath Rathbone obtain a current valuation.  This was received by James Hay on 18 June 2002, which confirmed the property’s current value to be £65,000 (of which Mr Chaundy’s share was £32,500). 
Following McGrath Rathbone’s agreement with James Hay’s revised breakdown of assets to be transferred, James Hay issued disinvestment requests to: Legal & General and Scottish Mutual (26 June 2002), Sun Life (2 July 2002), Eagle Star (4 July 2002 and again on 15 July 2002 after Eagle Star had notified James Hay that an in-specie transfer was not possible) and Morley (15 July 2002, following Morley notifying James Hay that Mr Chaundy’s fund holding was below their £5m minimum limit for in-specie transfers and therefore that a disinvestment would be required to process the transfer).
35.3
In reply to paragraph 34.4:

James Hay confirmed that they were not approached by either Mr Chaundy or McGrath Rathbone to obtain a current valuation of the property for the pending court order. 
36.
Mr Chaundy wrote to my office:

36.1
Both he and as far as he was aware his ex-wife had agreed the £50,000 value placed on the property by McGrath Rathbone, which was used in the subsequent ‘Minutes of Agreement and Consent Orders’ of 21 November 2001; and therefore they were surprised that James Hay had requested McGrath Rathbone to obtain a current valuation of the property. 
36.2
James Hay had a duty to process the transfer request without undue delay, which they had failed to do as a consequence of not requesting a current valuation for the property when they obtained a valuation for the Plan’s other investments.
37.
McGrath Rathbone wrote to my office stating that, while they did not contest that, at the time, many offices were inexperienced in dealing with pension splitting, nevertheless Mr Chaundy should not be penalised as a consequence of this. Further, McGrath Rathbone believe that James Hay “did not act in a sufficiently professional manner in establishing the efficacy of the in-specie transfer”.
38.
James Hay subsequently wrote to my office regarding the property:

38.1
The property was originally purchased by Mr Chaundy’s previous occupational pension scheme, JCD Limited Pension Scheme (the beneficiaries of which were Mr and Mrs Chaundy and a Mr and Mrs C), in 1991, valued at £100,000. In April 1999, Mr Chaundy and Mr C each took out a SIPP with James Hay and the nominal value of the property was transferred (split 50:50) into each plan. The property was valued at that time at £42,000 (i.e. the last open market valuation of the property in November 1998). Therefore, Mr Chaundy’s and Mr C’s plans each held a share of the property valued at £21,000.
38.2
Their subsequent request that McGrath Rathbone obtain a current valuation of the property did not hold up the transfer process since they were still awaiting notification of the possibility of transferring some of the Plan’s other investments in-specie. 
38.3
The valuation of the property only became a requirement when James Hay was asked to transfer a proportionate monetary share of the property to Mr Chaundy’s ex-wife in 2002.
38.4
The transfers were processed as quickly as third parties involved allowed.
38.5
As “bare” Trustee, their role did not extend to providing advice or acting in a managing agent capacity.
39.
My office asked James Hay:
39.1
How did the Morley Investment error occur and when was the error rectified?
39.2
Why did they not obtain a valuation for the property when they notified McGrath Rathbone on 5 April 2002 that they had “requested a full valuation” to “determine the current value of each investment”?
39.3
Why did they request McGrath Rathbone to obtain the property valuation?
39.4
When were they notified that the basis of the property split had changed from a percentage to an equivalent monetary value? Was a current property valuation requested as soon as James Hay were aware of the basis change? If not, why?
39.5
When did they originally receive Mrs Chaundy’s SIPP application?
39.6
When did Eagle Star and Morley respectively notify James Hay that an in-specie transfer was not possible?

39.7
To comment on Eagle Star’s letter of 14 November 2002 to McGrath Rathbone, in particular their statement that: “We have no record of an initial enquiry into the in-specie transfer in February 2002, James Hay Pension Trustees Ltd are also unable to provide a name of who they spoke to at Eagle Star or details of the conversation”. 
40.
James Hay notified my office:
40.1
In reply to paragraph 39.1:
Due to an input error by James Hay the Morley Fund was understated in the Plan’s valuation statement of 5 April 2002 (issued to Mr Chaundy via McGrath Rathbone) and in their breakdown of assets to be transferred to McGrath Rathbone of 2 May 2002. However, this was corrected and Mr Chaundy was sent an updated valuation statement for his plan on 16 May 2002.
40.2
In reply to paragraph 39.2:
Property valuations are normally triennial but not fixed to a specific date. Since Mr Chaundy’s Plan was not in drawdown, there was not a pressing need to obtain a current valuation. A valuation was only necessary when it became apparent to James Hay that Mr Chaundy thought the property was worth £100,000 when in fact valuation statements issued since the commencement of the Plan had clearly shown that his 50% ownership was nominally valued at £21,000.
40.3
In reply to paragraph 39.3:
James Hay requested McGrath Rathbone to obtain the property valuation as they were acting as Mr Chaundy’s representative.

40.4
In reply to paragraph 39.4: 
James Hay received a copy of the ‘Minutes of Agreement and Consent Orders’ on 12 December 2001. From this it was apparent that the basis of the split had changed to a proportionate monetary share. A property valuation was requested when it became apparent that Mr Chaundy believed that his share of the property’s value was significantly more than £21,000. 
40.5
In reply to paragraph 39.5:
Mrs Chaundy’s SIPP application was received on 4 February 2002.
40.6
In reply to paragraph 39.6:
Eagle Star and Morley notified James Hay on 10 and 11 July 2002 respectively that an in-specie transfer was not available.
40.7
In reply to paragraph 39.7:

While James Hay can not confirm to whom they spoke at Eagle Star when they made their initial enquiry in February 2002, their subsequent fax of 5 April 2002 to McGrath Rathbone stated that they had been told by Eagle Star that the fund could be split at no cost.
CONCLUSIONS
41.
The PSO, by specifying 33% of Mr Chaundy’s cash equivalent transfer value at 29 October 2001, made no allowance for fluctuations (up or down) in the value of Mr Chaundy’s Plan’s investments. It was inevitable that either Mr or Mrs Chaundy would gain or lose as a result: either the Plan value would increase, in which case Mrs Chaundy’s £186,450 would be less than one third, or it would decrease, in which case she would get more than one third. James Hay simply effected the direction of the PSO arranging the debit of £186,450 from Mr Chaundy’s Plan and its transfer to Mrs Chaundy’s new SIPP. Its actions in this respect cannot constitute maladministration.
42.
I agree that James Hay made it clear to McGrath Rathbone that in-specie transfers would be problematic and may not be possible. It was for Mr and Mrs Chaundy to decide how the PSO was to be implemented, and a one third in-specie transfer of each investment was always going to be less straightforward than simply transferring investments equating to Mrs Chaundy’s share. McGrath Rathbone accepted this fact but nevertheless requested that James Hay obtain each of the Plan’s fund holder’s confirmation as to whether they were prepared to facilitate an in-specie transfer.
43.
It is apparent that, while James Hay fairly quickly obtained Scottish Mutual’s and Sun Life’s written confirmation that an in-specie transfer was not possible, they experienced difficulties establishing whether in-specie transfers were possible with Legal & General, Morley and Eagle Star.
44.
Concerning Legal & General, James Hay state that they originally contacted Legal & General on 5 February 2002 (neither James Hay nor Legal & General has a note of this conversation). Subsequently, James Hay faxed their in-specie enquiry to Legal & General on 19 February 2002. However, James Hay received no response from Legal & General (Legal & General state that they did not receive James Hay’s fax though James Hay have provided a transmission report), which eventually led to McGrath Rathbone notifying James Hay, on 27 March 2002, to proceed on the basis that a third of Mr Chaundy’s holding with Legal & General should be disinvested and transferred to Mrs Chaundy’s SIPP.
45.
While, from the papers submitted, I believe that James Hay could have chased Legal & General more proactively for their response, I do not consider that their actions in this respect constitute maladministration.
46.
In the case of Morley, James Hay state that they telephoned Morley on 5 February 2002 and were notified that an in-specie transfer was possible. Neither James Hay nor Morley has a note of this conversation. In early July 2002, James Hay requested Morley to process an in-specie transfer to Mrs Chaundy. On 10 July 2002, James Hay notified McGrath Rathbone that Morley required forms to be completed by Mrs Chaundy. Consequently, it would appear that, even at this late stage in proceedings, Morley were still considering the processing of James Hay’s in-specie transfer request. However, on 11 July 2002 Morley notified James Hay that the in-specie transfer was not possible since Mr Chaundy’s fund holding was below £5 million.
47.
Morley state that this limit has not changed in years and have suggested that, when James Hay made their original telephone enquiry in February 2002, “it was not made clear that an in-specie transfer was required otherwise [James Hay] would have been told of the limit”. But, to me, this seems unlikely since this was the crux of James Hay’s enquiry. What seems more likely, and is supported to some extent by the fact that Morley were still considering the in-specie transfer in July 2002, having requested forms to be completed by Mrs Chaundy, is that Morley failed to mention the limit when they first indicated that an in-specie transfer was possible.
48.
Having said this, James Hay relied on a verbal conversation of which no note was made and did not obtain Morley’s written confirmation that they were prepared to facilitate an in-specie transfer in the specific case of Mr Chaundy. It seems to me however, that James Hay proceeded on a reasonable understanding, based on their contacts with Morley, that an in-specie transfer was possible, and I cannot hold them responsible for any delay caused when it became clear belatedly that this was not possible.  Once the situation was clarified, the subsequent disinvestment transfer was processed in reasonable time.
49.
Concerning Eagle Star, James Hay state that they obtained Eagle Star’s verbal agreement to an in–specie transfer. However, again, they are unable to confirm the person that they spoke to and are unable to provide a note made at that time (5 February 2002) of the actual conversation held. There was clearly some confusion about just what was meant by an in-specie transfer, and it is unfortunate that no records exist to enable me to establish, with any certainty, just what was said. Although the disinvestment from Eagle Star ultimately took the form of a sale and purchase, rather than an in-specie transfer, I cannot see that this confusion added materially to any overall delay. This particular transaction would not have happened sooner in any event.
50.
There was clearly some confusion also as regards the Plan’s property, although the instructions given to James Hay in January 2002 were clear that the in-specie transfer should include the property at Burnt Oak.
51.
I do find the history of the property itself strange. The whole property, in which Mr Chaundy had a 50% interest, was apparently worth £100,000 in 1991, £42,000 in 1998, and £65,000 when valued for the purpose of implementing the PSO in 2002. In the interim, a value of £50,000 had been placed on Mr Chaundy’s 50% interest in the property for the purpose of establishing his Plan value for the PSO.
52.
At least as early as April 2001, James Hay had issued Plan valuation statements showing the property (Mr Chaundy’s half share) at a value of £21,000. And on 2 July 2001, James Hay received from McGrath Rathbone a copy of the latter’s letter to Mr Chaundy of 27 April 2001, which included a “Current Valuation of Pension Funds at 26 April 2001” showing the “Notional Value of Land” £50,000. It should have been apparent to all that, long before the PSO, there was a disparity here. McGrath Rathbone and Mr Chaundy were still taking 50% of the 1991 value of £100,000 and James Hay 50% of the 1998 valuation.
53.
The January instruction to James Hay asked that the in-specie transfer include “the nominal value of the land at Burnt Oak” and, as referred to above, in a letter to my office dated 8 October 2005, Mr Chaundy said that he and his wife “were agreeable to the Notional Value of £50,000 placed on the property by McGrath Rathbone”.
54.
James Hay issued Plan valuations in April and May 2002, both of which continued to show the property at £21,000 and, eventually, in May 2002, the property’s valuation for this purpose was queried.
55.
When James Hay faxed McGrath Rathbone on 5 April 2002, having listed the five unitised funds, they said, “I have requested a full valuation so that I can determine the current value of each investment”. They had not at this time however sought to facilitate a valuation of the property at Burnt Oak, and only did so when the valuation was challenged in May 2002. McGrath Rathbone have said that they interpreted James Hay’s fax to mean that a valuation of the property was being undertaken.
56
Whilst the fax could have been more happily worded, it seems to me that the differing views of the value of the property had been perfectly clear for some considerable time. I can see no reason why Mr Chaundy could not simply have confirmed that James Hay were to include the figure of £50,000 for the purpose of implementing the PSO, if that was what he and his wife had agreed, this being the figure used for valuing the Plan for the purpose of the PSO, so that around £16,500 of Mrs Chaundy’s entitlement could be “franked” in respect of the property. And I confess to being unsure just what was meant by the “nominal value of the land” in the letter of 16 January 2002. Ultimately, it was agreed that a formal valuation would be undertaken and, in June 2002, the whole property was valued at £65,000, Mr Chaundy’s half share therefore being £32,500, and this was quickly agreed.  
57.
I have looked closely at James Hay’s role in respect of the property and whether they should have initiated the process for obtaining a valuation sooner, particularly as a triennial valuation was needed around this time in any event. Given the clear confusion and somewhat strange valuation history this might well have been desirable, but it was open to all parties to identify this as an issue much sooner. By the same token, the value to be attached to the property, or whether a formal valuation was needed, could have been made clearer in instructions given to James Hay. Overall, I am unable to conclude that any failings in this respect on the part of James Hay amount to maladministration.  In any event, by the time that a valuation was obtained the position with some of the other investments was still unravelling, and so this confusion did not itself add materially to the overall time taken. 
58.
I do however consider that the following combined actions of James Hay constitute 
maladministration:

58.1
Erroneously chasing for Mrs Chaundy’s SIPP application despite having previously acknowledged its receipt.

58.2
Twice mis-stating the value of the Morley Fund: firstly to Mr Chaundy in the 

Plan’s 5 April 2002 valuation statement and secondly in their initial schedule of proposed disinvestments faxed to McGrath Rathbone on 2 May 2002. 
58.3
After notifying McGrath Rathbone that they were in receipt of a current valuation for each investment, taking 15 working days to fax to McGrath Rathbone an incorrect disinvestment schedule on 2 May 2002.
59.
I can well understand Mr Chaundy’s concerns that, in the event, he suffered the loss envisaged at paragraph 41 above. But this was attributable to a number of factors. Obviously, the movement in the market being one, and the very nature of the PSO made this a possibility. And the insistence on in-specie transfers did not help in this respect. Whilst James Hay could perhaps have handled some elements more expeditiously, and been clearer about which in-specie transfers were possible, I do not consider it appropriate to require them to make good Mr Chaundy’s loss as I cannot properly attribute it to their failings, and I do not consider that the maladministration identified in paragraph 58 above contributed materially to that loss. Accordingly, I do not uphold Mr Chaundy’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

22 May 2007
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