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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Ms J Iles

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Ms Iles complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Ms Iles also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Ms Iles was born on 29 March 1949 and is a member of the Teachers’ Pension Scheme.

5. In May 1994, Ms Iles met with a Prudential sales representative and agreed to pay AVCs to Prudential at the monthly rate of 9% of salary. Ms Iles signed an application form to pay AVCs on 13 May 1994 which referred to PAY in section 2 “Pension Scheme Details” and included the following paragraphs:

“Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for: 

Family Benefits?       Past Added Years?…………”

The questions in section 2 of the form (including the above) were crossed out. Although Ms Iles states that she could not recall the completion of her AVC form in any detail due to the lapse of time, she has confirmed that most of the handwriting on the form was hers. She says that it is possible that she may have deleted the questions but only because she was instructed to do so by the representative.

6. The form contained a “Declaration” as follows:

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 7.”

Section 7, “Important Notice” 

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ AVC Facility, consider their position carefully, seeking independent financial advice, where appropriate, about whether contributing to the Facility is in their best interests.”

7. Ms Iles received from Prudential copies of their documentation entitled “Top up your pension with AVCs”, “Teachers’ Superannuation Scheme: Additional Voluntary Contributions with the Prudential” (which included a “Ready Reckoner”) and “Teachers’ Superannuation Scheme: Alternative investment options for your AVCs with Prudential”.  

8. The “Ready Reckoner” enabled AVC applicants to calculate the level of AVCs they may pay and contained the following wording:

“The following tables will enable you to calculate the level of AVCs that may be paid to the Teachers’ Superannuation AVC Scheme.

Please refer to the entry in the column appropriate to your current age and years of pensionable service in TSS to date (It is not essential to have an exact figure of your pensionable service – an estimate will suffice).

For example, a male teacher aged 40 with 14 years pensionable service to date could contribute 5.3%. Similarly, a female teacher aged 35 with 9 years pensionable service to date could contribute 5.1%.

The result is the AVC that can be paid expressed as a percentage of your salary.  The cost of any additional death benefit you have selected can be paid in addition as long as the total does not exceed a maximum of 9%.  

If you have been contributing to either the added years facility, or to a free standing AVC agreement or both or if you have any pension benefits arising in respect of previous employment, it may be necessary to reduce the contribution, so calculated. You will be notified if it is necessary to reduce the level of AVCs specified in your calculation.”  

9. Ms Iles says:

“…….Prudential’s Ready Reckoner mentions the PAY scheme. There is just one reference……..This brief reference is contained in the small print of a 4 page document, itself one of at least six leaflets given……it is not mentioned as an alternative investment option. In any event, the obligation……requires that the applicant either be “told” about the existence of the alternative, or that the company should “explain the alternatives”. I maintain that the above reference to PAY in the context described does not fulfil that obligation.”   

10. Ms Iles decided to terminate her AVC payments to Prudential in 2001.

PRUDENTIAL’S POSITION 

11. Prudential considers that there was no regulatory requirement for its sales representative to tell Ms Iles  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

12. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Ms Iles rejects because she says that, in her case, there was no such discussion.

13. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in the member AVC booklet and a declaration confirming that PAY had been brought to the applicant’s attention on their application form were introduced in January 1995 and January 1996 respectively.   

14. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

15. Prudential have not been able to contact the representative for his recollections of the meeting. 

16. Although the AVC application form indicates that Ms Iles received a Personal Financial Review (fact find), Prudential have not been able to obtain a copy of the  fact find form completed at the time. 

CONCLUSIONS

17. Mrs Iles believes that her complaint against Prudential should be upheld because she says that they have failed to fulfil their obligation by not telling her about PAY  and clearly explaining this option to her.  The latter comments reflects too high an expectation.  An obligation to make clients aware of PAY is less onerous than a requirement clearly to explain the option.  To meet the obligation imposed on Prudential it was sufficient for their representative to draw to her attention either orally or in writing the existence of PAY. 

18. The AVC application form signed by her included a question designed to establish whether she was purchasing PAY in the Teachers Pensions Scheme. On the evidence available to me, I have no reason to doubt Mrs Iles’ statement says that, if it was her that deleted the question, it was after receiving instructions from the representative to do so. I do not conclude from such action that Mrs Iles can thereby be taken to have been aware of the PAY option.

19. Nor am I persuaded by Prudential’s argument that because it improved the wording of its booklet and application form in later years, I should overlook the format of earlier versions. Documentation not available when Ms Iles’ AVCs were arranged has no relevance to her application to me.

20. The Prudential representative, however, supplied Ms Iles with a copy of a “Ready Reckoner” which does mention the added years facility. While I can understand that Ms Iles may not have thoroughly read or understood this document, the fact that she did receive it is fatal to her claim not to have been made aware of the option.  As a matter of fact, she was informed of the PAY option and it was open to her to research it in more detail should she have wished to do so.

21. I do not uphold her complaint. 

DAVID LAVERICK

Pensions Ombudsman

21 September 2005


- 5 -


