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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D

	Scheme
	:
	Local Government Pension Scheme (“the Scheme”)

	Respondent 1
	
	Kirklees Metropolitan Council (the employer)(“Kirklees”)

	Respondent 2
	:
	Bradford  Metropolitan District Council (the administering authority to the West Yorkshire Pension Fund (“WYPF”)) (“Bradford”)


MATTERS FOR DETERMINATION

1. Mr D complains that Kirklees wrongly refused him early retirement on ill‑health grounds, that he has suffered financial loss and hardship as a consequence and that   this has contributed to a deterioration in his mental health.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME PROVISIONS

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended) (“the Regulations”).

4. At the time when Mr D left employment, Regulation 27, which governs ill-health retirement from active service, provided:,

(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

(5)
In paragraph (1)–


"comparable employment" means employment in which, when compared with the member's employment–

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means incapable until, at the earliest, the member's 65th birthday.

5. Regulation 97 includes:

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided – 

(a)
in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and 

(b) in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

…

(14)
In paragraph (9)–

(a)
"permanently incapable" has the meaning given by regulation 27(5), and 

(b) "qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

6. Regulation 98 stipulates how notification of decisions under regulation 97 should be given and says:

(1) Every person whose rights or liabilities are affected by a decision under regulation 27 must be notified in writing by the body who made it as soon as is reasonably practicable.

(2) A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.
MATERIAL FACTS
7. Mr D was born in 1964.  He was employed by Kirklees between 7 January 1991 and 26 November 2001.  His employment was terminated following a meeting on 26 November 2001.  Mr D was present at that meeting, along with Head of Service (Revenue and Benefits), a Personnel Officer, Mr D’s immediate boss, and Mr D’s union representative.  A decision was taken to terminate Mr D’s employment.  A letter was sent by the Head of Service (Revenue and Benefits) to Mr D after that meeting saying,

“…. Following your latest assessment with Dr Hindle at the Employee Healthcare Unit on 25 October 2001 he indicated that you were unlikely to be fit to return for work, certainly in the next 6 months.  He was hopeful that you will recover in the long-term, therefore, he was unable to support your retirement on the grounds of ill health.

As your ill health situation has now been ongoing for 17 months, and there is a medical opinion that you will be unlikely to return to work for a further 6 months, I advised you of my decision to terminate your employment on the grounds of ill health.

Your last day of service with Kirklees Council is 26 November 2001.

You are entitled to appeal against your pension rights being withheld …”

8. Mr D subsequently commenced, but later withdrew, a claim to the Employment Tribunal that he had been unfairly dismissed.

9. The Medical Opinion referred to in the letter of dismissal had come from Kirklees’ Employee Healthcare Unit who had been asked to advise (as indeed they had three years previously) on Mr D’s ability to return to work and also on whether he was fit to attend a disciplinary hearing.  In the course of giving that advice the doctor concerned (Dr Hindle) had said:

“In my professional opinion it is unlikely that he is going to be fit to return to work, certainly in the next six months, although I think it is possible that he will recover in the longer term.  I note [Mr D’s] length of absence, it may be that he needs to be terminated on the grounds of ill health, although I do not think I could recommend permanent incapacity at this time.”

10. On 7 May 2002, the Council sent an e-mail to the Employee Healthcare Unit saying,

“What I wanted to check was that when Mr D was seen by Dr Hindle, that Dr Hindle did indeed consider the permanency of his disability and determined that he couldn’t say for definite that it would be permanent, hence no pension.  I have now spoken to Roger Grigg (of Unison) and Graham Ferry (from West Yorkshire Pension Fund).  Roger, who first argued that the issue hadn’t been considered properly is now arguing something else i.e. that Mr D didn’t have time to prepare proper evidence for Dr Hindle.  Anyway Graham has informed Roger that Mr D can appeal to WY Pension Fund and if they think it’s permanent he can have all the enhancements”.

11. Mr D subsequently appealed to Bradford in accordance with the Scheme’s Internal Dispute Resolution Procedure (“IDRP”).  In the course of that procedure Mr Morris, the officer at Bradford to whom the decision was delegated, sought independent medical advice and tried to arrange for Mr D to be seen by a doctor.

12. Dr Savage, the Psychiatrist treating Mr D, wrote that:

“Mr D apparently was due to attend a medical assessment [at St Luke’s Hospital] in Bradford and the prospect of this appointment has been extremely anxiety provoking for him.

At the present time I feel that it would be unrealistic to expect Mr D to make the journey to this appointment.  He is limited in terms in what domestic activities he can perform and he rarely leaves the house.  Obviously we are aware of this problem and working towards its improvement in the long term with him.  I would therefore be very grateful if you would take this information into consideration with regard to arrangements for the required medical assessment.

Mr D still has active mental health problems as I have outlined which would make it very difficult to attend such an assessment.  Please let me know if I can provide further information or assistance”.

13. In light of that advice and the need to comply with time limits which apply to the IDRP, Mr Morris indicated that he proposed to ask the medical adviser to give his opinion on the basis of the medical evidence alone.  He asked Mr D if he wanted to submit any further evidence and to confirm his agreement to this course of action.  Mr D replied by sending an e-mail saying:

“my Psychiatrist and Community Psychiatric Nurse both think it will be ok for you to make a decision without seeing me as long as you have up-to-date information”.

14. The medical adviser’s opinion was contained in a letter dated 20 December 2002 which said: 

“I have read the correspondence and feel able to advise you that Kirklees Council appear to have made an entirely proper decision with regard to ill health early retirement pension.

Mr D has been regularly reviewed during the course of his absence.  The opinion of Mr D’s psychiatrist was sought on 21 September and Kirklees Council received a reply from Dr Olayinka, Staff Grade Psychiatrist, on 23 October 2001.

The medical report received from the psychiatric team looking after Mr D confirmed that his initial psychiatric condition had changed.  He was at that time being treated for a depressive illness with psychotic symptoms.  At the review on 5 October 2001 an assessment was made with regard to his likelihood of returning to work.  It was suggested at that time that in view of the longevity of his illness, recovery was “likely to take months rather than weeks”.  It was also suggested that he may well continue to have residual symptoms and may not be able to return to his previous job.  The inference from this report must have been that recovery might be anticipated in a 37 year old man such that he could return to some appropriate and comparable employment in the future.

The decision on medical severance without considering the seriousness of his mental illness (and implications of disability discrimination) seems to be an entirely separate issue from that of declining ill health early retirement.

I am confident that the decision not to award ill health early retirement was correct at the time at which it was made”.

15. Mr D and Kirklees were given an opportunity to comment on that advice before Mr Morris made a decision on the matter.  Mr D responded by e-mail on 17 January saying,

“I have received a pack of information from Bradford Council.  It has upset me and made me feel down since I got it.  I have been feeling suicidal earlier this week.  It looks like Dr Henderson agrees with Kirklees Council’s decision to sack me and then refuse to give me a pension that I have paid into for many years.

I don’t know how Dr Henderson can say this, as he has never even met me as I am too ill to go to see him.  This has made it impossible for him to see for himself the effects of my illnesses and disabilities.  I would also like to respectfully ask what knowledge he has about the complex nature of mental health issues and the way they affect people’s inability to function.

With the benefit of hindsight I have been unable to do any work for nearly three years so the original decision was clearly wrong.  The people who help to look after me do not think I am fit to work, my condition has steadily got worse over time.  I worked for as long as I could, but had repeated and often lengthy spells of sickness absence due to various mental and physical problems.  I now need almost constant supervision.

Doctor Hindle also wrote to my psychiatrist on 21/09/01.  On 25/10/01 Dr Hindle said he could not recommend permanent incapacity.  This was before he received the psychiatrist’s report, which was not received until 05/11/01.  I do not think, therefore, that at this time Dr Hindle had the full facts before him to make an informed opinion based on the true severity of my condition.

Dr Henderson also says that recovery would be likely to take months rather than weeks.  I have been advised by professionals in the field of mental health that it is often very difficult to diagnose correct mental health problems, and that the chances of recovery (if any exist at all) vary enormously from one individual to another.

I would also like to point out that no consideration has been made about my physical disabilities.  I have difficulty walking and often experience extreme pain.

Sorry if this seems muddled, I did not feel up to doing this e-mail but the deadline is today and I’m on really strong drugs and had no sleep last night”.

16. Following this e-mail, Mr Morris wrote to Mr D on 20 January 2003 and gave him a further opportunity to be seen by Dr Henderson before Mr Morris made his decision.  A follow-up letter was sent on 4 March, re-iterating the offer of a medical examination with Dr Henderson and asking Mr D to indicate intentions by 31 March, and that otherwise the decision would be based on the information obtained.

17. On 28 March 2003, a letter was sent giving that decision.  This said,

“… having studied all the available evidence and having taken advice from my own medical adviser who specialises in the field of occupational health I have formed the view that there is no conclusive medical evidence that, on the balance of probabilities, you were permanently incapable due to ill health in the sense required by the Local Government Pension Scheme Regulations at the time your employment ceased.  I therefore find Kirklees Metropolitan Council’s decision not to award you ill health pension benefits was a reasonable one and I turned down your appeal”.

18. Mr D sent an e-mail on 1 April saying he was extremely ill and that he had tried to contact the assistant of the Officer in Bradford on 31 March but she was not in the office and so he had left a message.  I am told that Mr D was staying away from his home and did not have access to e-mail on 31 March.
19. Mr D sent another e-mail on 1 May 2003.  He wrote:

“I received a letter saying I had to contact you by 31/03/03 I rang you, as explained below, on 31/03/03 and sent you an e-mail on 1/4/03 to confirm this I have been recently bereaved and my state of mental health has suffered as a result…  I received a letter dated 28/03/03 saying that Mr Morris has decided I can’t have my pension.  I am confused please let me know what is happening.”

20. Mr Morris’s assistant  replied by e-mail on 1 May that as Mr Morris had not heard from him by Friday 28 March, the last business day before 31 March, he had proceeded on the basis of the evidence available to him.  Her e-mail repeated that Mr D had a right of appeal to the Secretary of State.

21. Mr D appealed to the Secretary of State on 5 August 2003.  The Secretary of State’s decision, dated 6 November 2003, was to dismiss the appeal on the basis that Mr D did not cease employment with Kirklees on the grounds of permanent incapacity because of ill health in the sense required by the regulations and he was not therefore entitled to the immediate payment of his LGPS retirement benefits.

SUBMISSIONS

22. Mr D says:

22.1. He is very ill and severely mentally impaired and, according to psychiatrists, schizophrenic.  He has been told that he will probably never work again and that he needs 24 hour care; so he does not understand why he cannot have a pension that he paid for over many years.

22.2. Mr Grigg, of trade union Unison, thought the issue was not considered properly because Mr D did not have time to prepare proper evidence for Dr Hindle.

22.3. He was mentally incapacitated at the time of his assessment by Dr Hindle and was not capable of expressing himself effectively.  He had no help at this time and was unaccompanied at the Employee Healthcare Unit.

22.4. Dr Hindle merely said “he was ‘hopeful’ that Mr D would recover in the long term”, an opinion that was clearly wrong.  It would be difficult for Dr Hindle to obtain a clear picture of what the true situation was, especially as he believes OHPs receive very little training in mental health issues.  In the circumstances, Mr D does not believe it possible for Dr Hindle to make an informed decision on his future ability to work.  He believes this erroneous decision has been carried forward, which has flawed the whole appeals process due to Dr Henderson using Dr Hindle’s findings when making his paper assessment.
22.5. He was happy for a decision to be made by Dr Henderson as long as those making the decision had full and up-to-date information.  He does not believe that this was so.  Also, he does not think that the Scheme took Dr Savage’s report of 24 September 2002 into account.

22.6. It was wholly unreasonable for Bradford Council to expect a severely mentally and physically disabled person with very little money to travel from Huddersfield to Bradford.  They did not offer financial help with travel costs or a home visit, which would have been appropriate given Mr D’s agoraphobia.  He does not feel a paper assessment of his health can replace a proper examination in person.  If Dr Henderson had actually seen him, he is confident that the doctor would not have concurred with Dr Hindle.
22.7. The way this had been handled does not comply with the Disability Discrimination Act.  This Act says, “reasonable adjustments must be made in the provision of goods and services” to disabled people.  He does not feel that Bradford MDC made allowance for this but is outside the time limit to take any action.  He believes he was treated more unfavourably than a person who could have travelled to St Luke’s Hospital (in Bradford), that he received a less favourable outcome, and was thus denied a pension.

22.8. His physical disabilities do not appear to have been taken into account at all at any time.  He feels he was not invited to submit any further medical evidence about his physical health problems.
23. Kirklees say: 

23.1. Regulation 97 of the Regulations was amended as from 1 April 2002.  Until then there was a lot of debate by Councils as to the actual definition of independence and how it should be applied in determining whether an employee is entitled to ill health benefits under the provisions of the Scheme. 

23.2. Kirklees appointed medical practitioners qualified in occupational health medicine who were independent of Kirklees and therefore satisfied the definition in the April 1988 regulation.

23.3. Although there was no formal request from Kirklees setting out the criteria for regulation 27, Dr Hindle was fully aware of the appropriate regulations which define incapacity and received guidance as and when changes were made to the regulations.  Kirklees’ independent medical practitioner, Dr Hindle, certified in his letter dated 25 October 2001 that in his opinion Mr D did not meet the criteria for the early release of his pension benefits on health grounds.  Furthermore, medical information from Mr D’s own GP was taken into account.

23.4. Kirklees’ decision to terminate Mr D’s employment without access to his pension benefits was further ratified by the person appointed to deal with the matter by Bradford and by the Secretary of State.

23.5. There is further provision within the regulations which would allow Mr D to apply for the early release of his deferred pension, subject to him meeting the required criteria, although there would be no entitlement to the award of additional years’ service.

24. Bradford say,

24.1. Their role was to review the decision made by Kirklees to ensure the Regulations had been correctly applied.  The legislation does not specify that in ill‑health appeals a second medical opinion must be obtained but the appointed person felt it appropriate and sought advice from his own independent medical advisor. 

24.2. When handling stage 1 of the IDRP an appointment was made for 18 September 2002.  In an e-mail dated 31 August 2002, Mr D made reference to having difficulty in getting to St Luke’s Hospital but in no great detail.  After an exchange of correspondence, Mr D’s Psychiatrist confirmed on 24 September that the prospect of attending a medical assessment at St Luke’s (in Bradford) had provoked anxiety for him.  In view of this, it was agreed to review the medical evidence alone.

24.3. It has not been the policy of WYPF to arrange home visits for medical assessments in IDRP cases.  At that time, the practice was for the medical advisor to review the medical evidence, usually in conjunction with a personal consultation, to give an opinion to the appointed person.  However, it was not unknown for an opinion to be given on the basis of the medical evidence alone.

24.4. Dr Henderson’s role was to give the appointed person his opinion as to whether he agreed with the decision made by Kirklees at the date employment ceased based on medical evidence at that date.  It was considered reasonable that he would consider further medical evidence that had been submitted that related to his state of health at that date.  It would not have been appropriate for Dr Henderson to commission further information.

24.5. The Secretary of State also dismissed Mr D’s stage 2 appeal.

CONCLUSIONS

25. In order to be entitled to a pension under Regulation 27, Mr D has to be permanently incapable of discharging efficiently the duties of his employment, or a comparable employment, because of ill-health or infirmity of mind or body.  "Permanently" is defined as until, at the earliest, his 65th birthday.  The decision as to whether Mr D meets these requirements falls to his employer, in the first instance, having obtained a certificate from an independent registered medical practitioner.  This is a finding of fact, which required Kirklees to ask the right questions, interpret the Regulations correctly and only take into account relevant matters.

26. It does not follow that because an employee is dismissed from a particular job on grounds of lack of capability that he or she is permanently incapable or otherwise meets the criteria for payment of a pension based on ill health retirement.  Such a dismissal can, for example, take place where the condition is not regarded as permanent.  Indeed, this appears to be precisely what happened in Mr D’s case.  None of the doctors who had been involved in advising Kirklees had ever indicated that Mr D’s condition was likely to be permanent.  Nor had that view been expressed to me by the doctors who were actually treating Mr D.

27. In his submissions to me Mr D says he has been told that he is unlikely to work again. I have not seen such a statement from the doctors concerned and, as noted above, that is certainly not an opinion that had been expressed to Kirklees although I recognise the possibility that Mr D’s prognosis may have worsened since his employment was terminated.  If Mr D has such evidence he should provide it as part of any application to have the pension due to him from his normal retirement date bought into payment at an earlier date.  As yet no application has been made although he tells me this is what he would like to do.
28. Although Dr Hindle holds the required medical qualification, I doubt whether he could be regarded, for the purposes of the regulations as independent of Kirklees on other matters in relation to Mr D.  It is indeed the case that later amendments to the Regulations clarified that a doctor who had advised on those other matters could not be regarded as independent for the purposes of Regulation 97 but that subsequent clarification does not mean that Dr Hindle should previously have been regarded as independent for the purposes of the Regulations.  Nevertheless it is clear that had a truly independent doctor been appointed at that stage the opinion would have been the same.  Moreover the appeal procedure provided an opportunity for an opinion to be given by another doctor (Dr Henderson) who was undoubtedly independent and who also held the necessary qualification.  In the circumstances I am satisfied that no injustice arose from the failure by Kirklees to involve some other doctor for the purposes of making a decision under the regulations and do not propose to make any direction.

29. Save in one respect it seems to me that the process followed by Bradford in dealing with Mr D’s appeal was exemplary.  Although Mr D later disputed how Dr Henderson could give an opinion without a consultation, I see nothing inherently wrong with that and ample opportunity had been given for Mr D to attend a consultation with a doctor.  Mr D contends that his physical disabilities were not taken into account.  Although Mr D has not expressly stated what physical disabilities permanently prevent him for performing his duties, I note that WYPF did invite Mr D on at least two occasions to send any further evidence.  It was therefore open to him to submit whatever medical evidence he had and he cannot claim that he was not invited to do so.  I particularly commend the practice of allowing Mr D to see and comment upon the opinion provided by Mr Henderson prior to Mr Morris taking his decision and for the later attempts by Mr Morris to allow Mr D to be seen by Dr Henderson.

30. But I am less happy about the fact that having given Mr D until 31 March 2003 to make clear whether Mr D was going to take advantage of that further offer, the decision from Bradford was in the event made on 28 March.  The evidence before me is inconclusive as to whether, as a matter of fact Mr D did attempt to make contact on the last possible day.

31. Nevertheless it cannot be right to send out a decision before expiry of a deadline as to when representations can be received.

32. However, I observe that the merits of whether Mr D met the criteria for ill health retirement were also considered by the Secretary of State who, not surprisingly in the view of any medical evidence to the contrary came to the same view of the matter.

33. Because there is so clearly a lack of evidence to support the proposition that Mr D left his employment by reason of permanent incapacity I do not propose to make any direction in the matter.

DAVID LAVERICK

Pensions Ombudsman

21 December 2006
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