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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N Marsh

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	:
	NHS Business Services Authority (formerly NHS Pensions Agency) (NHSPA)


MATTERS FOR DETERMINATION 

1. Mr Marsh believes that injuries he suffered following various incidents at work entitle him to Permanent Injury Benefits (PIB).  However, the NHSPA say that his injuries were not “wholly or mainly” attributable to his employment and, therefore, that he is not entitled to PIB.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a decision in a previous determination about the NHS Injury Benefit Scheme, NHSPA appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking permission to appeal to the House of Lords. This and other determinations about the NHS Injury Benefit Scheme have been delayed pending the outcome of that litigation.  

REGULATIONS

4. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

5. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

MATERIAL FACTS

6. Mr Marsh was born on 30 December 1943. 

7. Mr Marsh’s NHS employment commenced on 1 March 1987. At the time the final incident occurred on 2 June 2001 Mr Marsh was employed as a nurse by Norwich Community Health Partnership Trust (the Trust). 

8. Prior to the final incident, Mr Marsh had suffered two previous incidents. The first on 19 October 1997, when he suffered pain in his back whilst lifting a patient after which his right shoulder and neck became increasingly painful. Mr Marsh was off sick for a period of six months following this incident. He was referred to the Trust’s Occupational Health Physician (OHP) on 24 December 1997 and was examined on 12 January 1998 by Dr P Carver, an OHP physician, who concluded that he had a frozen shoulder. Mr Marsh was reviewed by Dr Carver four further times before he returned to work. 

9. The second incident occurred on 25 April 1999 when, whilst being supported by Mr Marsh, a patient fell on him and again he suffered pain in his back. As a result of the second incident Mr Marsh was off sick for a substantial period of time returning to work on 17 April 2000. 
10. Mr Marsh applied for Temporary Injury Benefit (TIB) and was referred to the OHP on 31 August 1999. Mr Marsh was examined by Dr Carver, on 7 September 1999, who requested a report from Mr Marsh’s GP. Mr Marsh’s GP confirmed that the only previous problem was the diagnosis in October 1997 of a frozen shoulder. Mr Marsh was awarded TIB on 21 September 1999. 

11. The final incident occurred on 2 June 2001, when Mr Marsh jarred his back whilst at work. He did not return to work. Mr Marsh applied to the Benefits Agency for an Industrial Injuries Disablement Benefit which was awarded on 7 December 2001. 
12. Mr Marsh applied for Ill Health Retirement Benefits in November 2001. Part C of the form was completed by Dr Carver on 26 November 2001. He confirmed that Mr Marsh was suffering from “Chronic degenerative disease of the cervical and lumbar spine” and that Mr Marsh was permanently incapable of efficiently discharging the duties of his employment”. Ill Health Retirement Benefits were awarded from 30 November 2001. The letter advised that if his ill health was as a result of an injury at work he should complete form AW13 (Application for Permanent Injury Benefit). 
13. On 10 January 2002, Mr Marsh claimed a PIB award as a result of his back condition. He sent the completed application form to NHSPA together with letters from Dr Carver dated 21 August 2001 and 16 October 2001, an Incident form dated 2 July 2001 and a copy of his job description.

14. NHSPA referred the application to its medical advisers, who considered the following evidence:

· GP’s clinical notes

· Sick leave record

· Job description

· Occupational Health record
· The Benefits Agency claim and assessment decisions for Incapacity Benefits

· Consultant Orthopaedic Surgeon, Mr Calder’s, report 7 October 1999

· Consultant Orthopaedic Surgeon, Mr Phillips’, report dated 6 September 2001
· Letters from Dr Carver dated 21 August 2001 and 16 October 2001
· Report dated 26 November 2001, completed by Dr Carver in relation to Mr Marsh’s application for ill health benefits

· Incident form dated 2 July 2001.
Mr Calder’s report of 7 October 1999 states:  

“..Mr Marsh continues to have ongoing symptoms from his back. His clinical findings are however not entirely consistent and exhibits fairly strong Waddell signs which are suggestive of non-organic pathology…”

Dr Carver’s letters of 21 August and 16 October 2001 relate to his assessment for ill health retirement. Neither letter expresses an opinion as to whether Mr Marsh’s back pain is wholly or mainly attributable to his employment. 

Mr Phillips’ report, dated 6 September 2001, concluded that Mr Marsh was unlikely to be available for gainful employment and stated that, “his symptoms relate to a degenerative disease of the back and I doubt that there is a significant component in his present symptoms, which could be related to his original injuries.” 

15. On 19 July 2002, NHSPA wrote to Mr Marsh saying that the Scheme’s medical advisers had confirmed that his condition was not wholly or mainly attributable to his NHS employment and therefore his application was rejected. Their letter concludes: 

“…The Scheme’s medical adviser has advised that:

 I have considered the extensive GP, occupational health, specialist and Disablement Benefit medical assessment evidence on file as well as his own submissions. 
His GP in an insurance report dated 07-01-02 indicates that his patient, and I quote, ‘is suffering from chronic pain in the cervical and lumbar regions, due to degenerative changes.’ 

The consultant orthopaedic surgeon in his report of 06-09-01 indicates that X rays ‘show minor degenerative spondylosthesis at L4/5’. I further quote his views on his symptoms ‘His present symptoms, in my view, relate to degenerative disease of the back and I doubt if there is a significant component in his present symptoms, which could be related to his original injuries.’ 

While the incidents recorded as accidents may have caused symptoms at the time (in fact the GP record only clearly details accident related symptoms in the 25-04-99 incident case), it is his view that the on-going symptoms and restrictions are now much more likely to be a reflection of his degenerative disease which cannot be attributed to his employment but is rather constitutional in nature. The surgeon also indicates that there is a behavioural aspect to his symptoms.”

16. Mr Marsh, via his representative, appealed against the decision on 3 July 2003. He submitted a medical report, dated 21 March 2003, from Mr M Bismil, a Consultant Orthopaedic Surgeon, and a further letter from Dr Carver, dated 11 November 2002. Dr Carver’s letter stated Mr Marsh had not suffered from his present symptoms before the accident on 12 October 1997 and concludes:  

“I find it very unlikely that you would be suffering from your present disabilities if these three accidents at work had not occurred.”
Mr Bismil’s report concludes: 
“EFFECT OF ACCIDENT ON OCCUPATION:

He was off sick for a period of six months after the initial accident in 1997.

He was off sick for a period of one year after the accident in 1999.

He has not returned to his occupation since the accident in 2001.

SUMMARY OF OPINION AND PROGNOSIS

Mr Marsh suffered injury to his cervical lumbar-sacral spine and both shoulders, mainly due to twisting injuries from handling patients on the neurological ward where he was employed. Besides these accidents his cervical and lumbo-sacral were subject to considerable stress and strain while lifting patients. X Rays of cervical and lumbo-sacral spines were performed in 1999 and show degenerative changes. These degenerative changes are pre-existing and not caused by the accidents but there is no doubt that these accidents have been instrumental in bringing on symptoms in the cervical and lumbo-sacral spines which were fairly asymptomatic before the accidents. In view of the pre-existing degenerative changes it is possible that Mr Marsh would have developed the symptoms some time in the future.”
17. Having sought a further opinion from the Scheme’s medical advisers, NHSPA wrote to Mr Marsh on 4 August 2003 saying  that his appeal had been rejected: 

“The Scheme’s Medical Adviser has advised that:

‘Having considered the medical evidence already on file, the contents of the letter of appeal and the most recent specialist report dated 21/3/03 it is not accepted that the relevant medical condition can be wholly or mainly attributed to the duties of NHS employment. He states that he had two injuries in which he twisted his back in 1997 and 1999. In 2001 he is stated to have jarred his back whilst pushing a bed and has been unable to work since. X-rays have confirmed degenerative changes in the cervical and lumbar spines. Having carefully considered all the evidence available it is considered, on the balance of medical probability, that it is unlikely that injuries of the nature described could result in complete dysfunction of the spine as described in the report from Mr Bismil dated 21 March 2003. It is therefore advised that the attribution criteria for entitlement to Permanent Injury Benefit are not met as the cause is considered to be constitutional.” 
18.
On 21 October 2003, Mr Marsh made a second appeal against the decision. To support his appeal Mr Marsh provided a supplementary report from Mr Bismil which concluded: 

“…It is my view that if all the accidents described above had not occurred, Mr Marsh would have continued to work for a number of years more, as described in my report. It is also true to say that he probably would have had very minor symptoms because of pre-existing degenerative changes, but these would not have prevented him from working.”

19.
After completing a second review, NHSPA wrote to Mr Marsh on 21 November 2003 as follows: 

“The Scheme’s Medical Adviser has advised that:

“All information has been considered with regard to the appeal against rejection of Permanent Injury Benefit. This includes a letter from the applicant dated 21/10/03 as well as a letter from Mr MSK Bismil, Consultant Orthopaedic Surgeon dated 6/10/03. The latter confirms the presence of pre-existing degenerative changes in the cervical and lumbar spines. The nature of the injuries reported in his nursing duties would not have been expected to cause permanent disability in a healthy spine. It is the presence of constitutional disease which is the major factor in his continuing incapacity. As such this cannot be wholly or mainly attributable to his NHS employment. Therefore the causation criterion needed for Permanent Injury Benefit has not been met.”
20. Mr Marsh made his third and final appeal on 15 December 2003. NHSPA responded on 15 January 2004 that, having taken account of all the medical evidence including the reports from Mr Marsh’s GP, Mr Philips and Mr Bismil, Consultant Orthopaedic Surgeons, Dr Carver, Occupational Health Physician and Mr Marsh’s physiotherapist the NHSPA were unable to accept that his condition was wholly or mainly attributable to his NHS duties. The letter concludes:
“…Looking at Mr Bismil’s first report he concludes that symptoms from Mr Marsh’s spinal dysfunction have been brought forward by 3-5 years by the accident. As the most recent accident occurred on 2 June 2001, Mr Bismil is therefore in effect stating that Mr Marsh’s symptoms would have developed in mid 2006 at the latest, without the occurrence of the accidents. Mr Marsh would have been 62 years old. Incapacity beyond that age (and to 65 years old) would therefore not have been due to his accidents. Therefore Mr Marsh does not satisfy the PIB criteria on this evidence. Mr Bismil’s supplementary report is in line with his initial conclusion.

Leaving aside Mr Bismil’s report, there are also reports from two other orthopaedic surgeons, Mr Calder (7/10/99) and Mr Phillips (6/9/01) Mr Calder found evidence of a non-organic basis for Mr Marsh’s symptoms, while Mr Phillips concluded Mr Marsh’s symptoms related to degenerative disease of his back and expressed doubt that there was a significant component to his symptoms which could be related to his original injuries. X Rays (10/6/99) showed mild degenerative change in Mr Marsh’s lumbar and cervical spine.
Looking carefully at the evidence including reports from three orthopaedic surgeons there is no evidence of any spinal injury from the minor trauma Mr Marsh reports in various accidents at work. There is evidence of mild degenerative change, unsurprisingly in view of his age. There is also evidence that psychosocial factors are operating. The evidence does not support a conclusion that Mr Marsh’s chronic back pain is wholly or mainly due to his reported work accidents. ..”

21. On 14 June 2004, Mr Marsh sought the help of the Pensions Advisory Service (TPAS). With his letter he submitted a further supplemental report, dated 25 February 2004, from Mr Bismil. TPAS forwarded the report to NHSPA who reviewed once more Mr Marsh’s application. NHSPA responded on 18 November 2004 that they maintained the view that they were unable to accept that Mr Marsh’s condition is wholly or mainly attributable to his NHS duties. The Senior Medical Adviser commented:

“… In his new report Mr Bismil confirms that Mr Marsh’s accidents advanced his symptoms [from pre-existing degenerative spinal changes] by 3-5 years. He confirms that symptoms would have developed after 5 years even if there was no accident. He would then have been capable of sedentary work. This view is at odds with the other orthopaedic surgeons in 1999 and 2001 (as alluded to in my last report). However ignoring that fact and accepting Mr Bismil’s view including the theory of acceleration of degenerative change, it is clear on Mr Bismil’s estimate that even without any accident Mr Marsh would have developed symptoms preventing him from his usual job, sometime between October 2000 and June 2006 i.e. between the ages of 56 and 62 years. Mr Bismil believes Mr Marsh’s accidents were instrumental in bringing about significant symptoms which eventually led to him ceasing to work as a nurse in the NHS. Accepting Mr Bismil’s reasoning, this would indeed be correct. (Mr Marsh received Ill Health Retirement in 2001). However the issue under consideration in this PIB application is not whether the accidents led to IHR but whether they caused permanent loss of earnings (where permanent means to age 65) Mr Marsh would not have been capable of his work, due wholly to his own constitutional condition (not his accidents or employment) by the age of 62 years at the latest. Therefore despite the fact that his constitutional condition was accelerated by 3-5 years by the accidents he does not satisfy the criteria for PIB.”  
SUBMISSIONS

22. Mr Marsh, via his representatives, submits:
22.1. At the time of his first application, the medical advisers had before them only his GP records which it is accepted included the report from Dr Phillips, the consultant orthopaedic specialist. NHSPA failed to disclose to its medical advisers Dr Carver’s report of 26 November 2001, which made clear that there was “no prospect of Mr Marsh’s condition improving over the next few years”.  On page 9 of that report, Dr Carver clearly confirmed that Mr Marsh was permanently incapable of discharging the duties of his current employment. 
22.2. NHSPA failed to disclose to its medical advisers letters dated 21 September 1999 and 12 November 2001 confirming that Mr Marsh had been granted TIB. No significance has been given to the fact that Mr Marsh has been granted TIB.
22.3. Mr Phillips did not have the benefit of Mr Marsh’s full GP and occupational health records when considering his prognosis on 6 September 2001. Mr Phillip’s report states he had the ‘Norfolk and Norwich’ notes. The basis on which the medical adviser concluded that Mr Phillips had the occupational health notes is questionable. Mr Phillips report only says he had a letter of introduction from Dr Carver and the ‘Norfolk and Norwich notes’. 
22.4. Reference is made to Dr Calder’s report dated 7 October 1999 in which he commented that “Mr Marsh’s clinical findings are however not entirely consistent and [he] exhibits fairly strong Waddell’s signs which are suggestive of non-organic pathology. It is significant that no specific mention is made of the report in the initial rejection, the decision of 4 August 2003 or the review decision of 21 November 2003. The first mention of Dr Calder’s report is in the third appeal decision of 15 January 2004.
22.5. The decision made on 4 August 2003 appears to have been arrived at on a wholly different basis to the original decision. The decision of 4 August 2003 was based on the balance of medical probability as opposed to the actual evidence supplied by Mr Bismil.
22.6. Mr Marsh contends that his entire occupational health records have not been considered by anyone throughout the matter.
22.7. No account has been taken that Mr Marsh has been in receipt of Incapacity Benefit since 20 December 2001. The receipt of that benefit is specifically as a result of the injuries sustained in the accident of 2 June 2001. He has satisfied the “all works” test and will be receiving that benefit until August 2009. 
23. NHSPA submits:

23.1 It is accepted that the various incidents occurred at work as described by Mr Marsh. It is not accepted that Mr Marsh’s ongoing back condition is wholly or mainly attributable to NHS employment because there is evidence of constitutional degenerative change which shows that, whilst the incidents may have advanced Mr Marsh’s symptoms by 3-5 years, the symptoms would in any event have developed before age 65. 
23.2 Acceptance of TIB is compatible with rejection of PIB.
23.3 Mr Phillips report was based on a history and examination of Mr Marsh with X Ray findings. The medical advisers say that Mr Phillips stated clearly in his report what documentation was available to him. He stated the report was made with “a letter of introduction from Paul Carver, Occupational Health Physician, and Norfolk and Norwich notes. Since there is no mention that Mr Phillips had the GP notes the medical advisers conclude that Mr Phillips had the occupational health notes and not the GP notes. The report was prepared at the request of the occupational health department. Presumably had Dr Carver wished the GP notes to be considered he would have made them available to Mr Phillips. In any event the medical advisers consider Mr Phillips report to be a valid orthopaedic opinion although it is only one of four, all of which were given consideration.
23.4 The medical advisers confirm that Mr Bismil’s reports were given full consideration. Also that it is correct that advice on PIB applications is given “on the balance of probabilities” based on the evidence seen.
23.5 There is evidence to support the comment that psychological factors were in play. Mr Calder commented on 7/10/99 that “Mr Marsh’s clinical finding are however not entirely consistent and [he] exhibits fairly strong Waddell’s signs which are suggestive of non-organic pathology”.

23.6 Dr Carver’s written occupational health entries were not in the bundles of documents the medical advisers considered. However, the medical advisers say there is no shortage of information from his reports. In addition to Dr Carver’s full report of 26/11/01 they also had access to his reports of 13/1/98, 8/9/99, 10/12/99, 16/10/02 and 11/11/02.
23.7 Being in receipt of Incapacity Benefit is quite compatible with failure to succeed in an application for PIB. 

CONCLUSIONS
24. The relevant Regulation applies where the injury sustained is “wholly or mainly attributable to NHS employment”.  Determining whether this is so is a question of fact for the NHSPA. If that condition is satisfied then the next criterion is whether the person has consequently suffered a permanent reduction in their earning ability of greater than 10%. 
25. The criteria present difficulties where more than one incident or injury is involved. Even where there has been some particular incident in the course of employment there can often be difficulties in establishing whether that incident caused the condition or whether there was some other underlying factor i.e pre-existing degeneration.  
26. At the time of their first consideration, NHSPA had before them the opinions of two Consultant Orthopaedic Surgeons. Dr Phillips, in his report of 6 September 2001, is clear that “Mr Marsh’s symptoms relate to a degenerative disease of the back and I doubt that there is a significant component in his present symptoms, which could be related to his original injuries.” Dr Calder, on the other hand, says, in his report dated 7 October 1999, that “..Mr Marsh continues to have ongoing symptoms from his back. His clinical findings are however not entirely consistent and [he] exhibits fairly strong Waddell signs which are suggestive of non-organic pathology…” Neither specialist offered the opinion that Mr Marsh’s condition is wholly or mainly attributable to his NHS employment. 
27. When Mr Marsh first appealed against NHSPA’s decision, he submitted a medical report, dated 21 March 2003, from Mr M Bismil, a Consultant Orthopaedic Surgeon. Mr Bismil concurred with Dr Phillips’ view that Mr Marsh’s condition was caused by degenerative changes which were pre-existing, and not by the reported incidents at work. He went further however and said that the accidents had been “instrumental” in advancing symptoms, by maybe three to five years, although the condition had been asymptomatic before the accidents. Mr Bismil did not alter his view in his supplemental report dated, 25 February 2004.
28. In coming to their decision, NHSPA sought advice from their own medical advisers. This advice was based on a consideration of Mr Marsh’s GP’s notes, reports from three different Consultant Orthopaedic Surgeons, reports from the Occupational Health Physicians and the Benefits Agency’s assessment for benefits. I see nothing untoward in such advice being sought or such information being obtained. 
29. However, some evidence of a pre-existing condition does not either necessarily or probably mean that Mr Marsh’s work is not wholly or mainly the cause of his present incapacity. It would be wrong for NHSPA and its advisers to proceed on the assumption that, just because there was evidence of pre-existing degeneration, this was an automatic barrier to Mr Marsh meeting the PIB criteria. I am concerned that the emphasis here seems to have been solely on the extent to which the incidents reported were the cause of the injury. 
30. Regulation 3(2) refers to an injury sustained ‘in the course of the person’s employment’. NHSPA’s approach is very much based on one or more “incidents” causing the injury for which the benefit is claimed. To my mind, Regulation 3(2) is capable of a wider interpretation. There may well be a single or multiple “incidents”, which precipitate the claim, but the ‘injury’ may equally have been sustained over a period of time; still “in the course of the person’s employment”. 
31. Mr Marsh’s duties for some years have involved lifting patients, which could be regarded as ‘heavy’ duties. Rather than considering ‘incidents’ alone, NHSPA should have considered the cumulative effect of the nature of Mr Marsh’s duties.  NHSPA must satisfy itself that the degeneration present in Mr Marsh’s back prior to the 2001 incident, and the presence of which has led to Mr Marsh’s claim being rejected, was not itself a result of his nursing duties over the period of his NHS employment. I have seen nothing to persuade me that this has actually been considered. NHSPA’s conclusion appears simply to be that there was prior degeneration at the time of the 2001 incident and the ‘wholly or mainly attributable’ test must fail.
32. I am concerned also that the decision-maker should satisfy themselves that the pre-existing degeneration is more than would be consistent with the individual’s age, failing which it would make a nonsense of the Regulations to thereby exclude entitlement. I have noted in particular the reference in NHSPA’s letter of 15 January 2004 to there being “evidence of mild degenerative change, unsurprisingly in view of his age”. If the degeneration is felt to be greater than that normally expected for the individual’s age, the next question should be to what extent is this the effect of the individual’s duties. If the answer to that question is that the pre-existing degeneration is, on the balance of probabilities, attributable to the duties, that would seem to satisfy the test in Regulation 3(2). There is no evidence which suggests that this is the approach NHSPA took in Mr Marsh’s case and that these questions were asked.
33. Mr Marsh is aggrieved that Dr Carver’s report of 26 November 2001 was not taken into account at the time of the initial decision. The report to which he refers is in fact the application for ill health retirement benefits. I agree with Mr Marsh that Dr Carver was clear in that report that there was no prospect of his condition improving over the next few years and also that Dr Carver clearly confirmed that Mr Marsh was permanently incapable of discharging the duties of his current employment. However, those were not the questions that NHSPA needed to address when considering an award of PIB. The issue before it was the extent to which Mr Marsh’s condition was caused by his NHS employment and, if it was, whether and to what extent he had suffered a permanent reduction in earnings.
34. Mr Marsh submits that the award of TIB is evidence that the Trust accepted a workplace role in his ill health and subsequent inability to work. In granting the award of TIB, NHSPA accepted that an incident at work was the cause of the ill health which resulted in Mr Marsh’s absence from work and him suffering a reduction in emoluments. This is not the same as accepting that an injury, which ultimately led to ill health retirement, was wholly or mainly caused by his employment. In other words the short-term effects of the incident on 2 June 2001 entitled Mr Marsh to an award of TIB but, by the time of his assessment for PIB, were not considered to be the whole or main cause of his ongoing condition.
35. Mr Marsh believes that NHSPA should have attached greater weight to the fact that he is in receipt of State Incapacity Benefits. Whilst the criteria for an award of State Incapacity Benefit are different to the criteria for PIB, it is not unreasonable to expect NHSPA to take account of this matter.  However, taking such a matter into account is not the same as being bound by the State’s decision. Mr Marsh still needs to meet the tests under the Regulations.
DIRECTIONS

36.
Within 28 days of the date hereof, NHSPA shall, having referred to its medical advisers, reconsider the extent to which Mr Marsh’s injury was attributable to his duties. Specifically, in light of my comments above, to consider whether any pre-existing degeneration was more than natural age-related and, if and to the extent it was, to consider whether that degeneration itself, was attributable to his NHS employment.
37.
Dependent upon the outcome of the reconsiderations directed under paragraph 36 above, NHSPA will, within 14 days from the date of assessment, reconsider the extent of impairment of Mr Marsh’s earnings capacity.

CHARLIE GORDON

Deputy Pensions Ombudsman

15 January 2007
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