Q00330


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P Maguire

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:
	Tameside Metropolitan Borough (Tameside)

Ringway Handling Services (Ringway)


MATTERS FOR DETERMINATION

1. Mr Maguire complains that he was improperly refused an ill health pension and that when it was subsequently granted to him, it should have been backdated to the date of his dismissal or to an earlier date when he had been examined in connection with his fitness to work.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. Regulation 27 of the Local Government Pension Scheme provides that the test for entitlement to immediate benefits based on early retirement because of ill health is that the member has ceased to hold employment by reason of “…being permanently incapable of performing efficiently the duties of that employment or any other comparable employment with the employing authority because of ill-health or infirmity of mind and body.”  “Permanently incapable” is defined as “incapable until, at the earliest, the member’s 65th birthday.”

4. Regulation 97 of the Local Government Pension Scheme requires that, before an immediate ill health pension can be paid, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine and approved by the scheme manager (ie Tameside in this case).  The medical practitioner must certify that in his or her opinion, the scheme member is permanently incapable according to the provisions of Regulation 27, giving the date on which the member became permanently incapable.

REQUEST FOR AN ORAL HEARING

5. Mr Maguire has requested that I hold an oral hearing before determining his application to me.  Mr Maguire has expressed concern that I will give more weight to Ringway’s arguments than to his own as Ringway’s have been formulated by the company’s legal adviser.  He feels that as he is unrepresented, he may encounter problems in presenting a written case to his best advantage.

6. In determining an application made to me, I do so on the basis of the facts and not the elegance of the way submissions are presented be that in writing or orally.  Professional representation is not required to make an application to me, or indeed to respond to one.  I do not consider an oral hearing to be necessary or desirable as the issue does not turn on a matter on which any oral evidence would be helpful.  I can see no reason to suppose that Mr Maguire would be better able to present his submissions orally than he is able to do in writing.

MATERIAL FACTS

7. Mr Maguire was a member of the Local Government Pension Scheme and was employed by Ringway at Manchester Airport.  In February 1994 Mr Maguire, following the suicide of his son, began to suffer from depression and other conditions, resulting in frequent periods of sick leave.

8. The medical reports summarised in this paragraph were requested by Ringway from doctors at Manchester Airport’s medical unit, with a view to establishing if Mr Maguire was fit for work.  Mr Maguire did not apply for early retirement on ill health grounds during this period and Ringway did not consider this option.  The medical examiners were not approved by Tameside for the purpose of dealing with ill health retirement applications.  The medical reports, which all took the form of internal memoranda from the doctors to Ringway’s personnel department, were:

8.1. 2 March 1995 – Dr Booth stated:

“I have seen Peter again as arranged.  His sick note expires on 16th March and he does not intend to renew it.  I feel he is now ready to return to work and although he may require s short period of reorientation, is theoretically capable of returning directly to his full duties.  I understand that he is due to see you shortly with a view to finding out what is on offer from the early retirement scheme.”

8.2. 20 December 1996 – Dr Gandham stated:

“Thank you for asking me to see this employee who has apparently been on sick leave since October 1996 with a right shoulder problem.  It seems that this problem started following lifting a large package into an aircraft and since then he has been having treatment under his GP.  In addition he has been suffering from family related problems for quite some time and has been having treatment for this too.  Based on my clinical examination I do not think that he is in a fit state to undertake duties that require lifting and shifting of bags and other heavy packages.  He told me that he may be redeployed into Manchester Airport plc and he is only keen to undertake certain jobs such as bird watching and maintenance engineering.  I have made it clear to him that he might have to be careful to undertake certain duties such as lifting and shifting, hence it is difficult for me to comment on maintenance jobs in the engineering job although a bird watching job may be appropriate.  I hope you will be able to discuss the contents of this memo with Mr Maguire and come to a reasonable conclusion.  If you need any further guidance in this matter please do not hesitate to contact me.  I have booked another appointment for Peter to see me in about three months time if by that time his problems are not resolved, and we are unable to redeploy him.”

8.3. 30 April 1997 – Dr Gandham stated:

“Thank you for asking me to see this employee and thank you for your memo dated 15th April.  I re-assessed Peter in the Medical Unit on 25th April as planned, and he gave me the impression that he has been enjoying his secondment in the Environment Department which I believe is due to end of 5th May 1997.  He is very anxious with regards to coming back to his duties in Ringway Handling and he continues to suffer with his shoulder problem as well as taking some medications to control his anxiety and related problems.  In my opinion, he may not be able to undertake any job that requires heavy lifting and shifting, but Peter seems to fancy a job called “Working in Transfer Shed.”  I am not sure what exactly is involved, but he gave me the impression that it does not require too much heavy lifting and shifting.  Peter thinks he can cope with these duties.  Also, he feels that he requires a normal day shift from 7am to 3pm as he has been doing this kind of work in the environment department for the last few months.  Due to his medications, I will certainly support him to work during the day, and this may have to continue as long as he takes his medications.  Probably this requirement will continue for another four to five months, or even longer, depending on how he recovers from his anxiety situation.  I hope this report is of some assistance in dealing with this case.”

8.4. 20 October 1997 – Dr Gandham stated:

“Thank you for your memo dated 08/10/97.  I have seen Peter on 10 October 1997.  As he is not absolutely sure why he has to come and see me I had to explain the contents of your above dated memo and naturally he is very upset.  As far as his health is concerned his shoulder is much better than before.  Understandably this is due to his less arduous work that he has been undertaking with your support for the past 3/4 months.  However his other medical condition has not resolved and he continues to receive medication for that problem.  In my opinion shift work may adversely affect his health or impede any progress that he has made so far in his recovery.  If he is careful to limit heavy lifting to 5-10 kg he may be able to undertake lifting duties and this should be as minimal as possible.  The job he wants to undertake is Field Driving.  It is difficult to predict how long before he is likely to show reasonable improvement if not full recovery.  This is the reason why I suggested he should be considered for medical redeployment.  If no suitable job can be found to accommodate him then I am afraid we may have to consider him for Ill Health Retirement.”

8.5. 15 April 1998 – Dr Carne stated:

“I saw Mr Maguire in the Medical Unit on 15 April 1998.  He continues to suffer from stress which is being treated by his doctor.  One of the causes of his stress is not being offered a job and I am sure if he was given a firm job offer this would reduce his stress further and allow him to go back to work.  He is adamant that a job offer should come from Manchester Airport plc rather than Ringway Handling Services Limited.  If you can give him a firm job offer according to his requirements I am sure he will be able to start work again as soon as possible.”

8.6. 2 July 1998 – Dr Carne stated:

“I reviewed Peter Maguire in the Medical Unit on 30/6/98.  He continues to suffer from stress which is, if anything, worse than on previous review (15/4/98).  Peter is currently taking medication for this and has recently been referred to a psychiatrist.  There are many sources of his stress including the death of his son, housing problems and feeling that he has been badly dealt with as regards to redeployment.  He says that the cause of his stress is not due to his position as an Airporthand.  I currently do not think he is fit for work and would suggest a further review after he has seen the psychiatrist but the timing of this appointment is as yet unknown.  I hope this report has been of some use.”

8.7. 10 February 1999 – Dr Carne stated:

I have seen this employee today, 4th February 1999.  He is certainly not fit to return to work.  His Doctor is prevaricating about arranging a specialist opinion.  I have written again to his Doctor outlining the urgency of this.  I feel that my hands are tied until I can get this consultation organised.”

8.8. 18 May 1999 – Dr Clyne stated:

“I saw Peter Maguire on 13 May 1999 and there is no improvement in his condition.  I appreciate your memo and there are two options as I do not feel redeployment is a starter.  Either Ill Health Retirement or terminating his employment on incapacity.”  Although I feel he does not reach all the criteria for Ill Health Retirement it may be a possibility and on these grounds I am referring him to Dr McNamara for his considered opinion.  We will await his report.”

Dr McNamara was one of the scheme’s approved medical examiners.

9. Dr McNamara provided a report dated 12 July 1999.  He stated:

“I saw Mr Maguire with his wife recently at the Medical Centre, when he told me that he had not worked in any capacity at the Airport since approximately February 1998.  He described his main symptoms as those of stress and anxiety and also a very considerable feeling of anger and frustration against his employers for a variety of reasons.

He informed me that he experienced very good health until 1994 when his 21 year old son died, following this he was on sickness absence for a period of 18 months before resuming his usual occupation with Ringway Handling.  It was difficult to be precise as to the main reasons for his current sickness absence as it was very difficult to obtain a coherent history from him, due mainly to him wishing to air his grievances against the Airport Authorities.  However, there has been much dispute as to his employment conditions including finding him alternative employment within the airport.

He described to me his plucking hair from various sites of his body but interestingly enough prior to the recent holiday abroad he desisted from plucking himself for a period of three weeks as he was becoming increasingly embarrassed by his lack of hair on certain areas of his body.

There is also the problem as stated in his general practitioners letter of January 1999 re referral to a psychiatrist mainly based on his current area of domicile in the Wilmslow area.  I feel surprised that this would prevent him having access to appropriate psychiatric attention.  I have written to his general practitioner expressing my concern and hope that he will shortly be in a position to refer him to a consultant psychiatrist.

It was evident during most of the consultation that this man is principally very angry and frustrated in respect of dealing with his employer and there was some evidence of stress during discussion.  There was no evidence, for example, of any aberration of his thought processes or any true indication of a psychiatric illness.

In conclusion on the basis of information available to me at this time and in consultation with Mr Maguire, I do not currently have the evidence to be able to support an application for early retirement on the grounds of ill health and I have informed his employer accordingly.  In the event of him being referred psychiatricly I would obviously attempt to secure a report and would reconsider his case.  He was very obviously disappointed that I was not able to make a decision on the spot but failing his ill health retirement I explained the reasons why this was not possible.

PS I know his general practitioner from BMA meetings and I will in fact telephone him to discuss matters.”

10. Dr McNamara stated on 6 September 1999:

“After carefully considering correspondence from a Specialist in respect of Mr Maguire’s hospital out-patients appointment on 9 August 1999, I am unable to conclude at this time that this gentleman suffers from a permanent incapacity such that would qualify him for early retirement on the grounds of ill health.

I feel that there is a reasonable possibility with appropriate support from various agencies and also motivation on Mr Maguire’s part, for him to make a recovery from his medical condition but I am not able to advise you as to how soon he might manifest a significant improvement which would enable him to return to his previous employment should this still be available.

I have made no further arrangements to review him at this stage.”

11. Ringway dismissed Mr Maguire on 28 September 1999 on the grounds of incapacity.

12. On 2 October 1999 Mr Maguire complained to Ringway that he should have been retired on ill health grounds instead of being dismissed.  Ringway rejected Mr Maguire’s complaint.  In February 2001 Mr Maguire complained to Tameside that he should have been paid an ill health pension.  Tameside did not uphold Mr Maguire’s complaint.  In March 2002 Mr Maguire appealed to the Secretary of State for Transport, Local Government and the Regions.  Part of Mr Maguire’s appeal concerned the actions of the doctors who examined him, particularly Dr McNamara and Dr Clyne.  Mr Maguire was critical of their refusal to correspond with him or return his telephone calls.

13. In a decision dated 16 May 2002, the Secretary of State considered that the doctors reports mentioned in paragraphs 8.1-8.8 were not reports from medical officers approved by Tameside.  The Secretary of State expressed the view that “Dr McNamara has considered the appropriate test.”  The Secretary of State considered that Mr Maguire’s complaints about the doctors’ behaviour were not “a pension question” and therefore outside his jurisdiction.  The Secretary of State did not uphold Mr Maguire’s appeal, but noted that it was open to Mr Maguire to make a fresh application for an ill health pension, if he felt that his condition had worsened since leaving service.

14. Mr Maguire took advice from the Pensions Advisory Service (TPAS).  TPAS obtained details of the options open to Mr Maguire and advised him to apply for an ill health pension under Regulation 27 and make an application to me if there was a dispute about when such a pension should commence.

15. Mr Maguire made an application for an ill health pension under Regulation 27 in September 2002.  Mr Maguire was examined by Dr Robson, a medical adviser approved by Tameside.  Dr Robson also reviewed the reports from Dr McNamara together with copies of Mr Maguire’s psychiatric treatment notes dating from the time when Mr Maguire had left service to September 2002.  Ringway supplied copies of medical reports it had obtained in connection with proceedings which had taken place before the Employment Tribunal and Employment Appeal Tribunal.  Mr Maguire’s application to the Tribunal and his appeal had been unsuccessful.

16. On 17 December 2002 Dr Robson provided Ringway with a certificate stating that Mr Maguire had satisfied the scheme’s criteria for an ill health pension since 27 September 2002.  In a report accompanying the certificate Dr Robson stated:

“I arranged to see Mr Maguire at the Occupational Health Department at the University of Manchester on 26 November 2002.  Mrs Maguire was present throughout.

You had previously supplied me with a bundle of Mr Maguire’s full occupational health records and included were reports from:

Mr M Yacoob – Specialist Registrar to Dr Thomas, Consultant Psychiatrist – 12 August 1999.

Dr C Thomas – Consultant Psychiatrist – 3 May 2000.

Dr P Gwinner – Consultant Psychiatrist – 25 May 2000

Dr N Ring – Consultant Psychiatrist – 27 September 2002.

I took a full history and Mr Maguire had every opportunity to point out where he did not feel that the records actually reflected events/facts.  The records provided included history, events and reports until May 2000 with later letters and a more recent report from Dr Ring (Consultant Psychaiatrist) 27 September 2002.  I enquired specifically into Mr Maguire’s treatment and progress since Dr Gwinner and Dr Thomas’s report of May 2000.  As you are aware in his report Dr Thomas considered, and here I quote “At present, he is unfit for work but with treatment it may be possible for Mr Maguire to return to some form of paid employment.  Indeed I consider that it would be positively therapeutic for Mr Maguire to become involved in some regular activity.  This could take the form of part-time work initially and once his confidence and concentration have been built up, he may then be fit for full-time working.”

It would appear from the notes that it was as a result of this specialist’s view that Dr McNamara concluded that Mr Maguire did not qualify for ill-health retirement under the Pension Fund regulations.

Mr Maguire then went on to explain that since May 2000 he has been under the care of the Specialist Psychiatric Services in Macclesfield from whom he has received significant support in the form of psychological treatment and medication which remains as follows:

Paroxetine 50mg daily, Mirtazepine 30 mg daily and Zopiclone for sleep.

Dr Ring (in her report of 27 September 2002) considers that “Mr Maguire continues to suffer from significant symptoms of depression and anxiety and that these interventions have resulted in very limited success and, whilst the medication is helping him to get by on a daily basis, it is an on-going struggle.”  She also makes reference to the fact that in view of his condition he finds it too difficult even to contemplate attending therapeutic sessions at present.  Mr Maguire explained that he believes the sessions to which she was referring were concerned merely with weight reduction and not his mental health problems.  In her report (Dr Ring) and that of Dr Yacoob, mention is made of a history of heavy drinking.  Mr Maguire refutes that this is the case and explained that as a result, he was unwilling to co-operate with a number of therapeutic sessions which had been on offer previously.

Following Dr Ring’s assessment on 27 September Mr Maguire experienced “an event” during the night of 9 October.  The following day he noted visual disturbances and vomiting and, following attendance at A&E, was admitted to hospital with a presumptive diagnosis of cerebrovascular accident.  He was investigated and is still under the care of a neurologist and opthalmologist as an outpatient.  He continues to experience visual and cognitive symptoms at this time.  His vision is blurred and he is unable to read; any attempt at which results in pain in his head.  He has difficulty in concentration and needs to use a stick as he has a tendency to fall to the left.  I also noted that he is taking medication for neck pain.

At the time he was seen by me (26.11.02) he had not been able to obtain a Specialist report.  I understand that a number of different diagnoses are being considered and it may be some time before a firm decision is made as to the aetiology and therefore the long-term prognosis.

I went on to undertake a mental health assessment based on an Anxiety/Depression Questionnaire and this indicated a severe level of depression and severe anxiety which suggests that (not surprisingly) Mr Maguire’s mental condition has significantly deteriorated since he was seen by Dr Ring in September.

I explained to Mr and Mrs Maguire that you, in your referral, had asked me to address the following:

“In the circumstances I would emphasise that Mr Maguire is being referred through on the question of whether and from what date he has:

1. Been permanently incapable of discharging efficiently the duties of the former employment referred to because of ill-health or infirmity of mind or body (for the payment of retirement benefits), or

2. Has been permanently incapacitated by physical or mental infirmity from engaging in any regular full-time employment (for the payment of pension increase).

In either case there is also the question as to whether there is a potential for a retrospective medical decision to the extent that Mr Maguire’s medical condition has deteriorated such that at some point in the past (as between the date of dismissal on 28 September 1999 to the present date) he would have been eligible for benefits arising from “permanent incapacity.”  With regard to this issue I trust you will look to any medical information that has been received (including a report of Dr Gwinner) which may deal with this question of “deterioration.”

Opinion.

In response to Question 1.  Having assessed Mr Maguire’s physical and mental condition on 26 November 2002, I consider that it is more likely than not that he is incapable of discharging efficiently the duties of the former employment referred to because of ill-health of mind and body.

In response to Question 2.  It is not possible to give a confident response to this question at the present time.  Mr Maguire’s medical condition is still under investigation and it is necessary to wait for the results of this and a diagnosis and prognosis before giving a firm decision.  As soon as the Specialist’s report covering these issues is available I would be in a position to advise if you should so wish.

You also asked whether I was able to advise whether there is a potential for a retrospective medical decision in that at some date between 28 September 1999 to the present time he would have been eligible for benefits arising from permanent incapacity.  It is clear that throughout this period Mr Maguire has been receiving appropriate treatment and support.  However, unfortunately, a combination of financial, legal and domestic problems have mitigated against a reasonable therapeutic response although it is believed that further interventions could prove helpful.  Dr Ring is clear in her report of 27 September that she supports ill-health retirement, and having considered all the circumstances, I would advise that any recommendation in relation to his fitness to discharge the duties of his former employment should be backdated to 27 September 2002.

Please let me know if you wish for further clarification of any of the above points and indeed if you would like me to give further consideration to Question 2 when the appropriate evidence is available.”

17. Arrangements were made for an ill health pension to be paid to Mr Maguire with effect from 27 September 2002.

18. Mr Maguire, represented by the Pensions Advisory Service (TPAS), pressed for his pension to be backdated to an earlier date.  TPAS asked that a further opinion be obtained from Dr Gwinner, who had prepared a medical report in connection with the Employment Tribunal proceedings.  Dr Robson agreed to look at the matter again. She obtained a report from a neurologist who had recently treated Mr Maguire and she also sought Dr Gwinner’s opinion.  The neurologist reviewed Mr Maguire’s history and treatment.  Dr Gwinner did not give an opinion; he stated that the medical examination he had carried out was for different purposes and that it would be inappropriate for him to comment.

19. On 24 November 2003 Dr Robson confirmed that she stood by her original decision.

MR MAGUIRE’S POSITION
20. Mr Maguire states that he discussed ill health retirement with Dr Booth (paragraph 8) who said that Mr Maguire met the scheme’s requirements.  (Dr Booth cannot recall the conversation).  Mr Maguire refers to Dr Booth as having “retired” him in May 1995.  Mr Maguire considers that his pension should be backdated, ideally to March 1995 when he was examined by Dr Booth, or failing that, to the date when he was dismissed in September 1999.  Mr Maguire says that Dr Booth’s decision to retire him was based on post traumatic stress syndrome, compulsive obsessional illness, stress, anxiety and depression.  Mr Maguire also says that the decision to retire him was made in the presence of his wife.
21. Mr Maguire suggests that Ringway has tampered with his occupational medical records so that the various documents I have referred to at paragraph 8 are false.  Thus Mr Maguire says that:
21.1 Far from saying that Mr Maguire was fit to undertake work, Dr Booth recommended in March 1999 that he should take early retirement.
21.2 Dr Gandham did not say on 20 December 1996 that he was fit for work.  Rather Dr Gandham wanted to know why Dr Booth’s recommendation for ill health retirement had not been acted upon.
21.3 Dr Gandham wrote to Ringway in April 1997 to say that the company’s treatment of him was appalling and again recommending early medical retirement.
21.4 Dr Carne, when he saw him in April 1998, was concerned as to why recommendations from Dr Booth and Dr Gandham had not been acted upon.
21.5
In both July 1995 and February 1999 Dr Carne recommended early retirement for him.

22.
Mr Maguire is extremely critical of the actions of Dr Clyne.

23.
Mr Maguire says that it was accepted that when his service ended, that this was due to a disability.

TAMESIDE’S POSITION

24. The decision as to whether Mr Maguire qualified for an ill health pension was not one for Tameside to take.  Mr Maguire’s pension could not have been backdated prior to his dismissal, as before that date he was employed and being paid by Ringway.

RINGWAY’S POSITION

25. Ringway complied with the Scheme Regulations, which required it to obtain the opinion of one of Tameside’s approved medical advisers.  It was for the medical adviser to confirm the date from which an ill health pension should be paid, taking into account all the available medical evidence.  Dr Booth’s notes show that he considered Mr Maguire fit for work.

26. The fact that Mr Maguire remained a paid employee of Ringway until September 1999 shows that he was not a candidate for ill health early retirement in 1995.

CONCLUSIONS

27. The medical reports referred to in paragraph 8 were obtained by Ringway for the purpose of ascertaining whether Mr Maguire was fit for work at Manchester Airport.  Early retirement was mentioned as an option, but that was not a matter that fell to be decided by the doctors dealing with Mr Maguire’s fitness for work.  The doctors who examined Mr Maguire were not appointed by Tameside as medical advisers to the pension scheme.  Nevertheless their opinions were evidence to be taken into account when his entitlement under the scheme came to be considered.  I have seen no evidence that the reports have been tampered with.  
28. All the reports demonstrate concern for Mr Maguire and indeed it was Dr Clyne who referred Mr Maguire to Dr McNamara.  But the reports do not support the view that Mr Maguire was, at the time of the various consultations, permanently incapable of performing his employment or comparable employment.
29. Dr Booth’s report (paragraph 8.1) records that Mr Maguire intended to seek further information about early retirement.  That does not mean that Dr Booth “retired” him at the time.  Such action did not lie under Dr Booth’s control and in any event was inconsistent with his clinical findings.

30. The Scheme Regulations required Ringway to seek the opinion of a medical adviser approved by Tameside as to Mr Maguire’s eligibility for an ill health pension.  Dr McNamara, from whom such an opinion was sought, initially deferred a decision so he could take account of advice from a psychiatrist to whom Mr Maguire had been referred.  Having obtained that advice, he in turn advised that Mr Maguire had a reasonable possibility of recovery and could not be regarded as permanently unable to return to his employment.  I can see no reason to be critical of that decision.  By the time the matter was later considered by Dr Robson it is clear that Mr Maguire’s condition had deteriorated.  I see no reason to dispute her view that 27 September 2002 was an accurate date from which to accept that Mr Maguire met the relevant criteria.

31. No medical evidence has been obtained, subsequent to Dr Robson’s report, that might suggest an earlier date than 27 September 2002 is appropriate.

32. I do not uphold Mr Maguire’s complaint.

DAVID LAVERICK

Pensions Ombudsman

23 October 2006


- 1 -


