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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T Stearn

	Scheme
	:
	T R Services (North Sea) Ltd Retirement Benefits Scheme

	Respondent
	:
	The Equitable Life Assurance Society (“Equitable Life”)


MATTERS FOR DETERMINATION

1. Mr Stearn alleges maladministration by Equitable Life in that it provided him with misleading or incorrect information with regard to a proposed transfer of benefits from the Scheme, and was very slow in dealing with the matter. He says that this resulted in him suffering a substantial financial loss. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. The Scheme is an executive pension arrangement invested with, and administered by, Equitable Life. It commenced in June 1994 by way of an assignment and transfer of a similar arrangement held by Mr Stearn with his previous employer Ecodrill Limited. Mr Stearn’s normal retirement date was set as 8 May 2014, his 63rd birthday. It has been submitted that one reason for this choice of date was that it was the earliest date on which “Inland Revenue” maximum benefits could be taken from the Scheme, i.e. after about 20 years.

4. On 25 September 1999 Mr Stearn wrote to Equitable Life seeking advice. As background to what followed it is appropriate to quote extensively from this letter.

“The Government … intends to push through the IR35 reforms [shortly] … to hit what the government terms “disguised employment” and will include myself. I currently have a Limited Company which employs myself and my wife. I an a consultant oil industry engineer [and] pay myself a salary up to the limit of 25% taxation … Now the government is changing the rules of employment and I need advice on what this means for [the Scheme]. [I believe that] I will now be treated as an employed person liable for PAYE and NIC. The new laws will permit pension payments to be made by the Company from gross earnings. I believe I am currently limited by salary as to the pension level I can invest and that I cannot increase my contributions … However after April 6th I will have to pay myself a much larger salary because all earnings will be taxed at source (i.e. no dividends permitted). Currently the Company pays £500 per month for myself … with a further lump sum payment of £8,500 into my fund within the company accounting year. Can the Equitable Life advise me on the way forward. I want to set up as many more funds as I possibly can before the new laws take effect e.g. SIPPS … or equity funds … or any other funds which would allow us to invest more money from gross earnings.”

5. Mr Stearn wrote the comment “No help with this” on the copy of this letter shown to me, and on two subsequent letters covering similar matters.

6. However, a meeting was arranged with one of Equitable Life’s financial planners, Mr Flynn, on 31 January 2000. Mr Flynn made the following note of the meeting :

“Meeting arranged to once again go over client’s situation with regard to IPPs for his company TR Services Ltd … Went over the basis of funding and the need for client to consider taking more income than he is now. Client is very aware of this [and] will tell us as soon as he has decided the amount of salary he intends to take … No other issues were discussed other than pension as that is all client is concerned with at this point.”  
On 23 May 2000 Equitable Life wrote to Mr Stearn requesting the salary information, as nothing more had been heard from him about this. Mr Stearn replied on 25 May stating that he had received fresh advice about IR35 and as a result he would continue to pay himself only up to the standard tax limit. He asked Equitable Life to let him know the maximum amount he could pay into his policy on this basis. 

7. Apparently a reply was sent on 8 June 2000, which I have not seen. Mr Stearn wrote to Equitable Life on 25 June recording that it had told him that, based on a salary of £32,500, he could pay no further pension contributions. He went on to ask further questions about pension contribution/salary issues, and concluded 

“My apologies for all of this correspondence etc but the introduction of IR35, with the potential to change everything, is the root cause. Until I know the final outcome of this I do not know the best way to proceed.”

8. On 3 August 2000 Equitable Life wrote to Mr Stearn informing him that the House of Lords had found that Equitable Life’s practice of giving a different level of bonus to policyholders entitled to guaranteed annuity rates was unlawful. Equitable Life said that it would be put up for sale and the immediate impact would be that expected growth allocated to with profits policies would be temporarily suspended.

9. Mr Stearn sought advice from an independent consultant, Yorkshire Investment Group, concerning the possibility of taking his retirement benefits early whilst remaining a company director. He took no action on this at the time. 
10. Mr Stearn’s annual benefit statement for the year ended 31 December 2000 showed his total fund value as £404,303.13, of which £404,177.37 was in Equitable Life’s with-profits fund. This latter figure comprised a “guaranteed value” of £310,853.72, plus a “non-guaranteed final bonus” of £93,323.65. 

The statement showed the “Value available for transfer” as £363,885.39, but referred to the following note 

“The non-guaranteed final bonus addition is the difference between the total value and the guaranteed value. The amount of final bonus payable is not guaranteed and may vary. The actual amount payable will be determined when benefits are taken.”

11. On 20 March 2001 Mr Stearn then wrote to Halifax Equitable* (presumably following his discussions with Yorkshire Investment Group) requesting a reply 

“outlining my options if I choose to take retirement this year. I am 50 years old on May 8th 2001 … This does not mean I have irrevocably determined to take this route but it is something I wish to consider … The value of the fund is c. £400,000 and I would like the option of income drawdown if possible.”
* Halifax Equitable provided financial advice to Equitable Life customers following the purchase of Equitable Life by Halifax plc in February 2001. Essentially, the Halifax took over the existing Equitable Life sales force. 

12. I have not seen the reply sent to him. However, on 3 May 2001 he sent Halifax Equitable a “completed Leaving Service action questionnaire for [the Scheme]”, and added “Please note that if IR35 affects my status then my salary for this year will be £87,700 and will affect the overall pension allowance.”

13. The copy of the above questionnaire shown to me gives Mr Stearn’s prospective date of leaving service as 1 October 2001 and states that he would cease to be a controlling director on 30 September 2001. No explanation has been sought or given for these dates. The form is signed by him and dated 3 May 2001. The leaving service option selected was a transfer to The Equitable Life Personal Pension Scheme. However, Mr Stearn did not complete the part of the form which comprised the application to transfer to the PPS, save for giving his date of birth.

14. In order for a transfer from an executive pension scheme to a personal pension scheme to proceed, it is necessary to certify the maximum permissible amount of transfer value (the GN11 Test). With effect from 6 April 2001 more stringent regulations affecting GN11 Tests had been introduced, resulting in an increase in the number of cases where the fund value exceeded the GN11 figure.

15. Mr Stearn’s Halifax Equitable adviser enquired on 6 June 2001 as to progress, and was informed that it would be a further two weeks before the GN11 Test would be dealt with because, apparently, there were “200 jobs in front of it.”. Equitable Life mentioned however that the salary evidence provided by Mr Stearn “is for years 94/95/99” (this is indeed in accordance with the copy of the form on my file), and that three consecutive years’ details would be required. This information was accordingly requested from Mr Stearn on 13 June 2001.

16. Mr Stearn replied immediately, stating “I cannot understand what happened because I put all the salary details down. It must have been a typo, here they are again.”

17. On 21 June 2001 Equitable Life confirmed that the GN11 test had failed, because the “three best years’ salaries” would support a transfer value of only £39,629.96, which was considerably less than the fund value. This information was passed to Halifax Equitable on the 22nd. Apparently Halifax Equitable tried to contact Mr Stearn, but he was not available, and so a message was left on his answerphone.

18. On 12 July 2001 Mr Stearn wrote to Halifax Equitable, acknowledging the telephone message that he could not transfer to a personal pension based on his best three years’ salaries. He continued :

“However I have the option to pay myself a large salary for the year 2000-2001. How much do I need to pay myself last year to allow a transfer to a personal pension assuming the other two years will be the best two of the three noted i.e. £25,960 and £32,000.”  
19. On 16 July 2001 Equitable Life announced that the values of policies in its with profits fund would be reduced with immediate effect by 16%, although existing policy guarantees (e.g. as to guaranteed fund on retirement or death) would continue to be honoured. The reduction applied to all future transactions except those for which complete and signed documents had already been received but had not yet been processed.
20. Mr Stearn acknowledges that Halifax Equitable telephoned him on 30 July 2001 in response to his letter of 12 July, but he was on holiday. According to his hand-written note (clearly written some time later) on the copy of this letter shown to me 

“Long & detailed phone message (on my return from holiday!) Why didn’t they have the courtesy & decency to answer in writing – this was a very important subject. I finally received a reply on 3/1/02!” 
Apparently, though, the actual remuneration figure requested by Mr Stearn was not supplied in the course of the July call.

21. In the meantime, Mr Stearn had written again to Equitable Life, asking whether, in view of the fact that he had been in correspondence about his benefits since March 2001, and that Equitable Life had been “extremely slow”, he would be “exempt from the 16% cut in fund value if I elect to take the pension now.” Apparently Equitable Life informed him (via Halifax Equitable) at about the end of July that he would not be exempt, because complete instructions and documents had not been received. It is not clear whether Mr Stearn acknowledges that this information was provided. 
22. On 27 December 2001 Mr Stearn approached Towry Law Financial Services for advice about transferring his funds out of Equitable Life to another pension provider. He explained that he was still unsure as to whether the 16% fund reduction would apply (see previous paragraph), and he explained that his GN11 test had failed. Finally, he explained that he wanted to invest a further £25,000 in such a way as to avoid “GN11 and the complex pension rules”. He said that he felt that a SIPP was his best choice but that 

“I intend to give up my limited company in April 2002 and become self employed, so can I still take out a SIPP and will there be funding implications?”

23. Before Towry Law could reply, on 3 January 2002 Equitable Life informed Mr Stearn that a salary of £110,000 would have been required in the previous financial year in order for his GN11 test to pass. Subsequently, Equitable Life told him that, as this figure exceeded the “earnings cap”, it would not be possible to declare it and so the transfer to a personal pension could not proceed.  
24. Mr Stearn’s annual benefits statement for the year ending 31 December 2001 showed his total fund value as £351,145.19 (c.f. figures given in paragraph 10 above). The reduction reflected the 16% fund reduction in July 2001, which was notionally taken from the non-guaranteed fund. His guaranteed fund value had in fact increased to £321,733.59. The value available for transfer was shown as £311,830.16. 

25. On 6 February 2002 Towry Law provided Mr Stearn with their preliminary findings based on the information he had provided. According to Towry Law “it is possible to transfer out of Equitable Life to another pension company” and 

“It is also possible to transfer your funds to a Self Invested Personal Pension plan and get around GN11 by rewriting the existing executive pension scheme rules and declaring a salary of £67,000 for the tax year 2000/2001. Additionally, should you wish to contribute a further £25,000 … this may be possible provided your salary increases to approximately £87,000 for the tax year 2000/2001. This will enable you to pass the GN11 test.”
Towry Law said that more detailed information would be required to enable a comprehensive report to be produced. I have not been shown this report. 

26. On 7 February 2002 Halifax Equitable informed Mr Stearn that Equitable Life had scheduled a job “to prepare the retirement illustration to enable you to take your benefits” but, as they had very large backlogs, this “may take a few more weeks yet.”

27. The retirement illustrations were issued to Halifax Equitable on 1 March 2002. However, Equitable Life said that it had made certain assumptions about the nature of the benefits required, because instructions had not been provided.

28. Before the figures could be issued to him, Mr Stearn wrote again to Equitable Life on 3 March 2002 :

“While I appreciate that the last few months/years have been very hectic for all the staff I can no longer accept that my questions and problems cannot be dealt with promptly … I now need to discuss various details on [my] policies … there are many questions that I want to discuss in detail with you. Would you kindly allocate a member of staff to answer my questions [and] to e-mail me confirm[ing] he/she is my designated contact. I do not have the opportunity to discuss these private matters over the telephone during office hours but I can always access my e-mails.” 
29. Apparently a name was given, as Mr Stearn wrote the following day to “Neil”, setting out five questions, one of which related to the {still in transit} retirement illustration. (It seems however that Mr Stearn discovered afterwards that he had been mistaken in believing that “Neil” was to be his designated contact). He concluded his letter 

“This is just the starting point of what will undoubtedly prove to be a long process of question and answer.”
Although it appears that Mr Stearn did write to Equitable Life again (see below), I have not seen this correspondence.

30. On 27 May 2002 another independent financial adviser, Argyle Consulting Limited (“Argyle”), wrote to Mr & Mrs Stearn. Apparently Mr Stearn had also asked Argyle for advice about his Equitable Life policies, and the GN11 problems. Argyle sent an e-mail to Mr Stearn on 28 August 2002, explaining that they were still “looking at potential transfer options.” However, Argyle said

“The fact that Equitable Life have increased the transfer penalty* to 20% basically strengthens your potential transfer position because your transfer value will now be much lower. You may now be able to pass a GN11 test … and we can review how best we could enhance your benefits thereafter.”
* At this time Equitable Life was applying market value adjustments (“MVAs”) when calculating transfer values from its with profits fund. 
31. On 28 August 2002 Equitable Life replied to a letter which Mr Stearn said he sent on 24 March 2002. I have not seen a copy of Mr Stearn’s letter; presumably it was a follow-up to his earlier letter to “Neil”. Equitable Life enclosed a Scheme benefits illustration assuming retirement on 28 August 2002, and explained (presumably in answer to one of Mr Stearn’s questions) 

“Benefits can be taken …at any time from age 50 onwards, provided that all links with the employer are severed. The Inland Revenue require that ‘retirement’ means permanently leaving remunerated service with the employer. If you recommence remunerated service with the employer, the Inland Revenue may tax you on any tax free lump sum that has been taken … This is particularly likely in the case of a 20% or controlling director.”    
32. In October 2002 Mr Stearn contacted a fourth independent consultant, Hargreaves Lansdown. A preliminary letter was sent to him on 17 October, requesting further information, but apparently he did not reply to this immediately.

33. On 29 November 2002 Mr Stearn wrote to Equitable Life requesting it to transfer his Scheme benefits immediately from the with-profits fund into the Halifax Equitable Pension Money Fund. He also said 

“By switching these funds I assume a 20% exit penalty will accrue … Can you confirm that the monies transferred … will not suffer any further leaving or other penalties?
Equitable Life did indeed transfer the funds immediately, but Mr Stearn then complained that it should have answered his above question before doing so. He added further questions about how the amount transferred had been calculated. 

34. Equitable Life treated this as a formal complaint, and responded on 27 February 2003. The essence of the response to the first part of the complaint is that his letter of 29 November 2002 said clearly that he wanted the funds transferred immediately, and Equitable Life confirmed that there would be no other penalties in the event of a future transfer. He was also provided with an explanation of how the transfer value related to the policy value.

35. By early March 2003 Mr Stearn was discussing with Argyle the possibility of altering his normal retirement date to June 2011 (from 2014) in order possibly to avoid GN11 problems. It appears that this was as a result of advice he had received from yet another specialist benefits consultant, Barnett Waddingham. 

36. On 11 March Argyle sent fresh leaving service forms to Equitable Life. Mr Stearn now opted to have the benefits assigned to him, and said that he had “opted out” of the Scheme on 10 March 2003. Equitable Life issued a draft Deed of Assignment on 20 March.  

37. On 24 March 2003 Barnett Waddingham sent a letter to Mr Stearn (albeit actually addressed to the Scheme trustees) for forwarding to Equitable Life. Barnett Waddingham said

“I have calculated the maximum that could be transferred from the [Scheme] to a personal pension plan, commonly known as the GN11 Test. Strictly speaking, this calculation needs to be carried out by the Actuary to the Scheme. However, Halifax Equitable might be willing to either accept our calculations, or have us appointed as advising actuary. I believe the [Scheme NRD] is currently age 63. Since Mr Stearn is not within five years of age 60, I understand that the NRD can be changed to age 60, without having to obtain Inland Revenue agreement … My calculations below assume that this has been done …

The current value of the EPP is approximately £280,000. Broadly £206,000 of the policy relates to transfers into the Scheme from previous employments, and so is treated as a Retained Benefit. I understand that it is therefore only necessary to test the excess funds of £74,000, deemed to have accrued in relation to the current employer [but] the Maximum Transfer Value [is] £109,650. The transfer of funds can proceed (this will need to be confirmed once the exact value of the EPP is established.”
38. Mr Stearn then took a number of actions :

· He wrote to Equitable Life on 25 March enclosing the above letter and requesting that his NRA be altered to 60.

· He wrote again to Equitable Life on the 26th, complaining that he had been told by them that a salary of £110,000 would have been required in order to pass the GN11 Test. He asked for confirmation that this “took account of the fact that 73% of the EPP value was originally transferred from a PP [sic] when I was an employee of Ecodrill Limited [so] was always outside the EPP rules because it was a transfer in from a personal pension.” He also asked for an explanation of why he was not informed that he could reduce his NRA, thereby improving his chance of passing GN11.

· He signed the Deed of Assignment confirming that he “has left the service of the Employer before reaching the [Scheme] retirement age” and effecting the assignment of his Scheme policy from the employer to himself. These were sent to Equitable Life by Argyle on 7 April 2003.     

39. Before receiving definitive responses to all these issues, Mr Stearn sought legal advice from a solicitor mentioned on the website for the Equitable Life Members’ Action Group. 

40. Equitable Life replied on 19 June 2003, once again treating the matter as a formal complaint. As far as is relevant here :

(a) His transfer from Ecodrill was from another executive pension plan, not from a personal pension. Therefore the value of that policy was not exempt from the GN11 calculation, which indicated a required salary of £110,000.
(b) In order to change the NRD, the Scheme Rules would have to be amended and approved by the Pension Schemes Office. However, changing the rules is probably no longer possible as the policy had been assigned to him.

(c) It is now possible to reduce benefits under an executive pension plan in order to pass a GN11 test. Surplus funds would be refunded to the employer. Once again, however, that might no longer be possible if the EPP policy has been assigned to the member.

(d) That he might have been allowed to continue contributing to his EPP, only to fail a GN11 test, does not necessarily imply any failure on the part of Equitable Life. Periodic checks are only designed to ensure that the eventual benefits will not exceed the limits for the particular type of contract.  
41. Mr Stearn did not accept this response and wrote again. 
42. Equitable Life replied on 22 July 2003. Much of their letter was given over to a broad justification of the size of the required salary figure (£110,000) and, in view of the detail and technical content, is not set out here. However, Equitable Life said the answer given previously (see paragraph 40(a)) had been inaccurate. The transferred benefit was in fact treated as a retained benefit, and so was included within the maximum benefits calculations, but was excluded from the transfer value used in the test itself. Equitable Life concluded by noting that Mr Stearn was winding up his company, and offered to recalculate the remuneration figure taking account of remuneration received in the three years ending 5 April 2002. They pointed out that remuneration figures he had supplied in two earlier letters differed.

43. Mr Stearn replied on 27 July expressing his disappointment and his determination to continue to seek independent advice about Equitable Life’s calculations. He supplied remuneration figures and confirmed that TR Services (North Sea) Ltd was dissolved on 11 July 2003. He wondered why higher salary figures earned with Ecodrill Ltd in the early 1990’s could not have been used. 
44. Without waiting for a reply, Mr Stearn gave an instruction on 20 August 2003 that his funds should be transferred to the European Pensions Management Scheme. Equitable Life responded by saying that they were still considering their reply to his letter of 27 July.

45. Equitable Life replied on 3 October, essentially adhering to its previous justification for the calculations. They said that they had taken the opportunity to rerun the GN11 test, using the new remuneration data, and taking account of the fact that the company had been dissolved, but it still failed by over £30,000.    
46. However, Equitable Life said that it had also now run a “Maximum Transfer Test”, which would enable a transfer to a Section 32 policy* or another occupational scheme, and this had passed. Equitable Life added that this was for information only without recommendation and, if Mr Stearn wished to consider transferring to a section 32, he should seek independent financial advice.

* A type of insurance policy used for buying out benefits from an occupational pension scheme.
47. Finally, Equitable Life confirmed that it would not be possible to alter his Scheme NRD from 63.

48. Mr Stearn again complained, alleging that Argyle had cleared the change of NRA with Equitable Life before the Deed was signed. He said that it would not have been too late in March/April 2003 to formalise matters, while the company was still in existence. Once again he requested details of Equitable Life’s GN11 calculations, as he did not trust Equitable Life to have run the test correctly.

49. Argyle also wrote to Equitable Life on 17 October, concentrating mainly on how Equitable Life had handled the change of NRA. However, Argyle also said in this letter 

“Earlier this year, in conjunction with a consulting actuary, we … advised Mr Stearn that the normal retirement date under his plan would need to be amended to 60 in order that he could pass [the GN11 Test].”
50. Equitable Life replied to Mr Stearn on 18 November 2003. Extensive extracts are quoted as it was, essentially, a complete summary of Equitable Life’s position at that time with regard to the core disputes.

“The [NRA] could have been changed before the Deed of Assignment was executed. Once the Deed had been completed then no amendment can be made to the rules … the request to make the change to the NRA was received before the completed Deed was received, although the change was never actioned. I am sorry that you were advised differently. We would however point out that the NRA can only be changed if it coincides with a change to the retirement age in the employee’s contract of employment … if the employee genuinely intends to change his retirement date to this new date. The NRA cannot be changed just to pass [GN11]. The Inland Revenue … set down in their … Practice Notes rules which govern pension schemes and we have to comply with those notes. [PN 6.5] … states that it is a condition of approval that the scheme rules should specify the age at which the member will normally retire. [A breach] should not be taken lightly and has serious implications for the contributions paid and the benefits under the scheme. Appendix XI of the Practice Notes sets out the way in which the [GN11 Test] has to be calculated [and] came into effect from 6 April 2001. [NRA] is specified in Appendix XI as the age specified in the scheme rules as the age at which a member should normally retire. 
As explained, now that the policy has been assigned we cannot change the rules … in any event the employer has to sign the amendment which cannot be done as the company dissolved in July. Due to the deed being completed before we had fully investigated the possible change in NRA, we could now approach the Inland Revenue to see if they are willing to accept that the NRA has changed, even though no rule amendment will be completed. To enable us to [do this] we will require written proof of any evidence previously sent from the employer proving that the retirement date in your contract of employment had changed. This will then prove that the NRA was being changed for a genuine reason, as it cannot just be changed to pass [GN11].
In your letter of 26 March 2003 you have asked us to explain why we failed to inform you that by reducing the NRA … this could have enhanced your chance of passing [GN11] … as previously explained … this has to be a genuine change … The benefits may be taken … between the ages of 50-75, as long as the employee has left service and severed all links with the company for post 89 rules, which are the rules applicable to your benefits. Also the minimum NRA is age 60, which is therefore the minimum [GN11] age.
The test is done at the date of transfer and … holds for two months … the factors dictated by the Inland Revenue change periodically and also the date that the test is performed will alter the end result. We cannot therefore perform the test now on the assumption that the NRA is changed to 60. We will only carry out the calculation should the Inland Revenue confirm that we may us an NRA of 60 …

Regarding your request to provide a copy of our calculation to show that [GN11] has failed … we are not in a position to provide individually worked calculations. We could however give details of our inputs which could be compared with the details used by Barnett Waddingham. The Society uses an automated [computer] system … whilst this provides an accurate and efficient method of calculating [GN11], assuming the input is correct, it is not designed to produce worked calculations in written form.

[When GN11 fails] the balance is now allowed by the Inland Revenue to be returned to the employer, but this cannot happen where the policy has been assigned or the employer no longer exists.

Our previous decision to reject your complain remains unchanged. Our letter of 19 June 2003 should be treated as our final response … However, should you provide us with [proof of change of NRA] we will of course review your complaint.”   
51. Although Mr Stearn wrote again on 21 and 24 November contesting the above, Equitable Life considered that he had offered no additional supporting evidence meriting a further review.

52. On 3 April 2004 Mr Stearn told Equitable Life (after consulting yet another financial adviser) that he had decided to transfer to a Section 32 policy. He asked for confirmation that this would be possible and how long it might take. On 21 May Equitable Life informed him that the maximum transfer test had passed and requested formal confirmation and documentation. 

53. His transfer value of £298,880.97 was paid on 10 June 2004.

54. On 25 June 2005 Mr Stearn submitted an extensive statement of complaint to the Pensions Ombudsman. Essentially he complained of financial loss because of 
a) The 16% fund reduction in July 2001, which he says would have been avoided had Equitable Life “properly advised him” in reasonable time in the preceding weeks.

b) The MVA of 20%, for similar reasons.

c) Prompt action on his March 2001 enquiry should have enabled him to transfer before the stricter GN11 Test came into effect on 6 April 2001. In particular, “Equitable Life could have advised [me] to leave service by March 2001 and to transfer the IPP fund to a personal pension. This would have been undertaken in anticipation of taking benefit at age 50 …”  
d) Doubts over Equitable Life’s assessment of the remuneration requirement to enable a transfer to a personal pension – in particular, he relied on Barnett Waddingham’s advice to alter his NRA, and asked why Equitable Life did not tell him of this. 

e) Professional fees incurred  

He said that his “minimum claim” is for £64,688, which related to “a refund of the 16% cut in fund value levied in July 2001” based on the December 2000 fund value of £404,303.13. His “maximum claim” would be for “a much greater sum”, although he did not in fact specify a sum.  

He added that he also suffered distress and inconvenience resulting from the delays. 

55. Equitable Life opposed the allegations made by Mr Stearn, essentially for the reasons given previously to him. 

· His letter of 20 March 2001 was not a definite request to take benefits.

· He did not supply the required salary details when submitting leaving service documentation in May 2001.

· His GN11 test failed on 21 June 2001, but he did not respond until 12 July.

· Mr Stearn was not in a position to proceed with his transfer on 16 July 2001 so did not qualify for pre-16 July terms.

· The delay between July 2001 – January 2002 in supplying the remuneration figure requested by Mr Stearn was regrettable but, as the calculated figure exceeded the salary cap, the GN11 Test could not have passed and so this did not affect the outcome for him. Equitable Life was also of course extremely busy at this time, coinciding with the height of the guaranteed annuity rate crisis, its closure to new business, and the sale to Halifax.

· The MVA of 20% resulted from Mr Stearn’s decision to switch his investment out of the with-profits fund. He could have switched back later into equities if he had wished, without charge as he had been informed at the time.  
· Mr Stearn signed the Deed of Assignment on 3 April 2003, which was only six working days after Equitable Life had received the request to alter his NRA, and before the change could be processed. Once the Deed had been signed, it was not possible for the alteration to be made.

· A change in NRA must be genuine. Equitable Life had offered to approach the Inland Revenue for approval, subject to supporting evidence.

· The initial choice of an NRA of 63 appeared to have been Mr Stearn’s, acting on advice he had received that this would allow him to achieve the maximum pension (his NRA under Ecodrill had been 60). The executive Pension Plan allowed for payment of much higher contributions than a personal pension, and it could not have been predicted in 1993/4 that he would want to transfer to a PPP several years later but that this would not be possible because of the failure of a maximum benefits test. This failure was not evidence that his policy was overfunded. Funding is monitored continuously and a refund of contributions paid between October 1999 – July 2000 had in fact been made to him.   
Equitable Life however offered Mr Stearn £500 in recognition of the distress and inconvenience he had suffered resulting from shortcomings in its service from time to time.

CONCLUSIONS
56. Mr Stearn has unfortunately fallen foul of HM Revenue & Customs (formerly the Inland Revenue) regulations designed to limit the amount of benefits which can be transferred into a personal pension scheme. This was not the fault of Equitable Life.

57. It is also unfortunate that his enquiries about possible transfer or retirement coincided precisely with the height of the crisis engulfing Equitable Life which, as it is a matter of public record, I shall not enlarge on here. Equitable Life has acknowledged that the service it provided to individual customers did suffer to some extent during this period, mainly as a result of the sheer number of enquiries it was receiving.   
58. Nevertheless, overlaying all this was a certain measure of indecisiveness, and later impulsiveness, on the part of Mr Stearn himself, as the following paragraphs illustrate. 
59. His early concerns were primarily to receive taxation as well as pensions advice; he was worried about the possible impact of IR35 reforms. He still “did not know the best way to proceed” when Equitable Life informed him on 3 August 2000 of the House of Lords ruling. Between that time until his eventual transfer of benefits in June 2004, he sought advice from Halifax Equitable and at least six separate independent benefits or legal advisers, as well as being in almost continuous correspondence with Equitable Life.   
60. Having told Halifax Equitable on 20 March 2001 that he would like to consider his retirement options at or shortly after age 50, some six weeks later he sent a leaving service form with a request to transfer to an Equitable Life Personal Pension. The documentation was incomplete and his covering letter dated 3 May 2001 was qualified : “Please note that if IR35 affects my status then my salary for this year will be £87,700 and will affect the overall pension allowance.” I am not sure what, precisely; he intended Halifax Equitable or Equitable Life to understand from this statement.  
61. When he learned that a transfer would not be possible, because the GN11 Test had failed, he asked Halifax Equitable on 12 July 2001 to tell him how much he should pay himself for the tax year which had ended more than three months earlier on 5 April 2001, in order for it to pass. I express no view on the propriety of this suggestion but it seems that, at the very least, it would have been little more than a device to circumvent the GN11 test.

62. On hearing about the 16% fund reduction, he then enquired as to whether he would be exempt “if I elect to take the pension now.” This lends some weight to the belief that even his May decision to transfer was not in fact final. 

63. Before being given the remuneration figure he had requested, Mr Stearn sought advice from another independent consultant, regarding the possibility of transferring his benefits away from Equitable Life (having already opted to switch to an Equitable Life Personal Pension, and having more recently mentioned again the possibility of taking an immediate pension) and he raised the possibility of a SIPP. He now said that he intended to “give up” his limited company in April 2002 and become self-employed, having previously indicated dates in the autumn of 2001. The April 2002 date of course was subsequently further postponed. It appears that Mr Stearn ceased dealing with this adviser soon afterwards, without receiving a comprehensive financial review. 
64. Eventually a remuneration figure was given, which Mr Stearn found unexpectedly high, and he then set about seeking further independent advice to challenge it. It appears, though, that he had still not entirely discounted the possibility of taking immediate retirement from the Scheme, because he agreed that a retirement illustration should be sent to him. It is possible that this was prompted by the realisation that the £110,000 remuneration figure exceeded the salary cap, meaning that a transfer to a personal pension was not possible, but leaving open the option of retirement from the Scheme.
65. In March 2002 Mr Stearn then embarked on wide-ranging questioning of Equitable Life, without giving any explicit instructions as to what he wished to do.        
66. Another immediate retirement illustration was issued to him in August 2002.

67. In 29 November 2002 he instructed Equitable Life to transfer his investment immediately into a money fund, but then complained when it did so, because he said that he had wanted questions about implications of the switch answered first.
68. In March 2003 he accepted independent advice that his Scheme NRA could be changed in order to allow the GN11 Test to pass, and he pressed on with assigning his policy to himself without giving Equitable Life (which was of course responsible for managing the Scheme in accordance with HM Revenue and Customs Guidelines) sufficient opportunity to consider properly whether the alteration to the NRA could be made, or the implications of so doing. Once again, it appears that this alteration was intended as little more than a device to circumvent the GN11 Test. 
69. The resulting debacle occupied most of the following six months, until Equitable Life mentioned the possibility of a transfer to a Section 32 policy instead. Although Mr Stearn continued to complain and raise questions, this is what he eventually decided to do a further six months later. 
70. I shall now turn to specific aspects of Mr Stearn’s claim.

71. I am satisfied that Mr Stearn had not given complete and final instructions regarding his benefits before 16 July 2001, and that this was not as a result of maladministration by Equitable Life. The documentation he had submitted was incomplete - in particular, he did not complete the application for a personal pension, and he supplied incorrect salary data - and presumably he had not intended the transfer to proceed before about September or October 2001 in any event, which is when he said he would cease to be a controlling director of TR Services (North Sea) Ltd and would leave his qualifying employment. He said nothing at this stage about “opting out” of the Scheme at an earlier date. His GN11 Test then failed, so his transfer application could not have proceeded at that time, whether before or after 16 July. I find that he is not entitled to be exempt from the 16% fund reduction.

72. I am satisfied that Mr Stearn’s decision to transfer from the with-profits fund to the money fund was his own, after taking independent advice, and was taken in the knowledge that an MVA of 20% would be applied. There was no maladministration by Equitable Life in this respect, and so I find that he is not entitled to have the resulting reduction in his fund value waived.
73. I see no reason to conclude that there was maladministration on the part of Equitable Life, which caused Mr Stearn to miss the 6 April 2001 deadline on which the requirements for the GN11 Test were changed, and thereby caused him to lose the opportunity to transfer. On 20 March 2001 he asked Halifax Equitable to outline his options if he chose to take retirement that year. He said nothing about wishing to transfer his benefits into a personal pension, nor did he ask for his request to be treated with any urgency. It would have taken some considerable time to consider all his options, to carry out GN11 Tests on the pre and post 6 April bases, for Halifax Equitable to make proper recommendations to him, and to obtain completed withdrawal and application forms. It is not known, of course, whether the GN11 Test would have passed even if it had been carried out before 6 April.   
74. Although I have not sought independent actuarial advice, I find on the balance of probabilities that the remuneration figure of £110,000 given by Equitable Life on 3 January 2002 was correct. I note that Equitable Life says that the answer it obtains is regarded as reliable provided that the inputted data is correct, and Mr Stearn did not act on Equitable Life’s offer to pass the data used by Equitable Life to Barnett Waddingham so that they could check it against their calculations. I also give weight to the acknowledgement by Argyle that Mr Stearn’s NRA would have to be amended to 60 in order for the GN11 Test to pass. Equitable Life of course ran the test on the basis of his actual NRA of 63.

75. It was not for Equitable Life to advise Mr Stearn to alter his NRA. On 3 January 2002 Equitable Life answered the specific question Mr Stearn had put to Halifax Equitable on 12 July 2001, and which had been referred to them. He did not ask Halifax Equitable to offer any alternative suggestions or advice. In any event, Equitable Life submits that a change to the NRA of the pension scheme should follow from a genuine alteration to the date on which the person will retire from employment. Equitable Life offered Mr Stearn a remedy by offering to approach the Inland Revenue if he could submit evidence in support of the fact that his intended normal retirement date had changed, but he did not respond. It would seem difficult for him to have provided such evidence, given that he was still only 52 and was in the process of winding up the company which employed him  
76. It was Mr Stearn’s decision to seek independent legal and financial advice about his Scheme benefits. In the normal course of events I would not require trustees or managers of a pension scheme to reimburse fees and costs incurred by a member in exercising his right to seek independent advice on the open market, and I shall not do so here. In the final analysis, Mr Stearn acted on a suggestion which emanated from Equitable Life, not from any of his advisers. 

77. Mr Stearn is wrong in seeking to rely on the fund value figure of £404,303.13 shown in his 31 December 2000 statement. Firstly, of course, this was not a transfer value – if he had transferred on that date, the amount of transfer value would have been £363,885.39. Furthermore, it was made clear that a significant portion of both these amounts was not guaranteed, and would be recalculated in the event of a request for settlement.

78. Following the 16% fund reduction on 16 July 2001, Mr Stearn’s fund value and transfer value as at 31 December 2001 had reduced to £351,145.19 and £311,830.16 respectively. The effect of the MVA in November 2002 was to further reduce his fund value to £284,906.09. I understand that this would also have been the transfer value. Given that this was an investment in a money fund, it appears to me therefore that the actual transfer value of £298,880.97 settled in June 2004 is consistent with what would be expected. 
79. Since I have found that Mr Stearn is not entitled to be exempted from either the 16% fund reduction or the MVA, I am unable therefore to conclude that he suffered actual financial loss as a result of maladministration by Equitable Life.
80. It remains only to consider whether Mr Stearn suffered distress or inconvenience as a result of maladministration.

81. Mr Stearn was a demanding customer, albeit after about July 2001 a customer who had understandable cause to fear for the security of his pension fund. This would not excuse undue failings on the part of Equitable Life in the service it provided to him. Unfortunately his expectations of Equitable Life were not consistent with the service they were offering. In particular, he criticises Equitable Life for failing to provide him with advice. The distinction between advisers and administrators was no doubt less marked in the days when Equitable Life employed its own sales force, but Equitable Life could not advise him; nor, in the particular examples he cites, did he actually tell Equitable Life beforehand that he needed specific advice. Its role was limited to providing factual answers to the questions he raised.     
82. I have looked carefully at the entire history. The longer the dispute continued, and the more the frustrations mounted, the more Mr Stearn blamed Equitable Life. I have noted (but have not recorded here) numerous hand-written expressions of exasperation on various letters. Although he said that he understood the pressure its staff were under, it would be natural if he had been contemplating with great concern the prospect of his entire retirement fund built up over many years vanishing before his eyes, with him powerless to do anything about it.  I am not surprised that he was distressed. My task, though, is to decide whether there was maladministration in the way he was treated.
83. It does seem to me that the service he received was, for the most part, if not always entirely satisfactory, not poor enough in the circumstances as to amount to maladministration. An obvious exception is that he had to wait six months for Equitable Life to provide him with the information he requested on 12 July 2001, albeit that he could not act on it when he received it. It seems also that the tax questions he raised in 1999 were not addressed until a meeting was arranged in January 2000, but this is not of direct relevance to the complaints before me. I note that Equitable Life acknowledges that there were some shortcomings in its service. 
84. In the circumstances I shall direct Equitable Life to pay Mr Stearn £500 compensation for distress and inconvenience, which I appreciate that he will regard as inadequate in the circumstances, but which seems to me commensurate with the injustice suffered as a result of the above maladministration, and with judicial guidelines concerning this type of award.     
DIRECTION
85. Within 28 days of the date of this Determination Equitable Life shall pay the sum of £500 to Mr Stearn, in compensation for the distress and inconvenience he has suffered as described above.   
TONY KING

Pensions Ombudsman

25 January 2008
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