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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C J Hamilton

	Scheme
	:
	LAWDC’s Pension Scheme (“the Scheme”) (previously known as the Local Authorities Waste Disposal Companies Pension Scheme)

	Respondent
	:
	1. Capita Hartshead.
2. LAWDC Pension Trustee Limited (“The Trustee”)


MATTERS FOR DETERMINATION

1. Mr Hamilton has complained that Capita Hartshead, the Scheme’s Administrator, used an out-of-date pensionable pay figure in the calculation of service credits, when providing him with an estimate of the benefits that could be secured from two transfer payments into the Scheme.  He claims this inaccurate information misled him into transferring his benefits.  When the two transfer payments proceeded, the Administrator used the correct pensionable pay figure, which had the effect of substantially reducing the service credits (membership) the transfers bought.  Mr Hamilton considers the Administrator should honour the service credits provided in the original estimate.
2. Mr Hamilton also says the Administrator was extremely slow to provide information about what benefits might be awarded by any transfer payments, leaving him insufficient time to properly consider matters before the expiry of the guarantee period for the cash equivalent transfer value (“cetv”).  Furthermore, the delays continued into the Internal Dispute Resolution Procedure (“IDRP”) and the second stage of the IDRP, in particular, was unnecessarily protracted.

JURISDICTION

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
THE SCHEME

4. The Scheme was established with effect from 1 July 1992 by an Interim Deed.  The Definitive Trust Deed & Rules, dated 5 July 1995 (as amended), currently govern the Scheme.  The Scheme is a multi-employer scheme, and has several Principal Employers as well as Associated Employers participating in it.
TRUST DEED AND RULES

5. Section 4.6 (Transfers In) of the Deed states,
“4.6.1
The Trustee shall have power to accept as additions to the Fund any transfer of money, investments or other assets from any other scheme or policy.  Any such acceptance shall be consistent with the relevant requirements of the Pensions Act and, in the case of a bulk transfer, ...

4.6.2
Any such transfer may be accepted by the Trustee on the basis that the Scheme will pay, or provide for the payment of, benefits in respect of any person who is a beneficiary or contingent beneficiary under such other scheme or policy.

4.6.3
The amount and nature of such benefits, and the conditions on which they shall be paid or provided, shall be such as may be determined by the Trustee, after considering Actuarial Advice, and are consistent with Revenue Approval, and any relevant statutory provisions.

...”

6. Rule 1.46 (as amended) provides,

“Pensionable Earnings in relation to a Level One Active Member or Level Five Member means salary wages and fees payable to him and any other payments in the nature of salary or wages made to him which are notified to him by the Employer as being pensionable but excluding:-

(1)
any allowance to cover the cost of office accommodation or clerical assistance;

(2)
any travelling or subsistence allowance or other moneys to be spent, or to cover expenses incurred by him, for the purposes of his employment; or

(3)
any payment made to him on his ceasing to hold his employment in consideration of loss of holidays; or

(4)
any payment accepted by him in lieu of notice to terminate his employment

PROVIDED that

(i)
any reduction in earnings by reason of the actual or assumed enjoyment by the Member during any period of absence from duty of any statutory entitlement shall be disregarded

(ii)
in the case of a Class A Member (as defined in the Revenue Limits Rules) Pensionable Earnings shall exclude any amount in excess of the permitted maximum as defined in Section 590(2) of the Act.

(iii)
in the case of a Level Five Member who immediately before becoming a Level Five Member was a member of the Previous Scheme, Pensionable Earnings shall include any element of pay or other remuneration of any kind treated by the Employer as pensionable under the Previous Scheme which but for this (iii) would not otherwise be included.”
7. Rule 1.48  (as amended) provides,
“Pensionable Remuneration for a Level One Member or Level Five Member means:-
(a)
where either the Member is a Full-Time Employee or for the purposes of calculating the benefits payable on the death of a Part-Time Employee under Rule 4.1(2)(a) of the Level One and the Level Five Rules, a Part-Time Employee,  the greater of:

(1)
Pensionable Earnings in the last 12 months of Active Membership; or

(2)
Pensionable Earnings in either of the two preceding years.

(b)
where the Member is a Part-Time Employee ……

(c)
In the case of a Level Five Member, as an alternative to the basis described in (a) or (b) above in any case where an Employer has issued pursuant to Rule 9 of the Level One Rules a certificate that a Member's Pensionable Earnings have been reduced as a result of a material change in his circumstances which are beyond his control, Pensionable Remuneration means either:-

(1)
Pensionable Earnings in any consecutive 12 months within the last 5 years ending on the date of cessation of Active Membership; or

(2)
the annual average of the Member's Pensionable Earnings in any 3 consecutive years in the 13 years ending on the date of cessation of Active Membership.

(d)
In the case of a Level Five Member, as an alternative to the basis described in (a) or (b) above in any case where an Employer has issued a certificate pursuant to Rule 9 of the Level Five Rules and the date of reduction or, as the case may be, restriction specified in the certificate is not more than 10 years before the date on which he ceases to be an Active Member his Pensionable Remuneration means either:

(1)
Pensionable Earnings in any consecutive 12 months within the 5 years ending on the date of cessation of Active Membership and ending with a day of which the date of cessation of Active Membership is an anniversary; or

(2)
the annual average of the Member’s Pensionable Earnings in any 3 consecutive years in the 13 years ending on the date of cessation of Active Membership and ending with a day of which the date of cessation of Active Membership is an anniversary.

PROVIDED FURTHER that in calculating Pensionable Earnings for the purposes of (a) (b) or (c) above any fees paid to the Member and any performance-related bonuses paid as a lump sum together with the taxable part of any benefits in kind which the Employer has determined to treat as Pensionable Earnings shall be averaged over a period of three or more consecutive years (or over such shorter period during which payment has been made) ending on the Member's Normal Retirement Date or the earlier date of cessation of Active Membership.

PROVIDED that the benefits payable to and in respect of the Member shall not exceed the limits applicable to him as set out in the Revenue Limits Rules.”
8. Rule 10 (Transfers into the Scheme) of the Rules (as amended) provides,

“10.1
The Trustee may with the consent of the relevant Principal Employer accept for inclusion in the Fund, in respect of all or any members or beneficiaries of another Retirement Benefits Scheme or arrangement, the transfer of any of the following:-
(1)
...

(2)
all or any of the cash or other assets of any other Retirement Benefits Scheme, Personal Pension or arrangement to which the Member previously belonged approved for the purpose of this Rule by the Board of Inland Revenue;
(3)
...”

“10.2
The Trustee may give any relevant undertakings in respect of the cash or other assets and shall confer on the Member such rights and benefits under the Scheme as are determined by the Trustee on the advice of the Actuary”.

LEGISLATION

9. The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 [SI 1996 / 1655] (“the Disclosure Regulations”) and The Occupational Pension Schemes (Internal Dispute Resolution Procedure) Regulations 1996 [SI 1996 / 1270] (“the IDRP Regulations”) are shown in the appendix.
MATERIAL FACTS

10. Mr Hamilton had been a member of the United Norwest Co-operatives Employees’ Pension Fund (“Co-op”) between 20 November 1978 and 21 December 1991.  On leaving the Co-op scheme, he had been granted a preserved pension of £2,616.64 pa payable from age 65.  He had also been a member of the Waterford Foods (UK) Group Pension Scheme (“Waterford”) between 23 December 1991 and 31 March 2000.  On leaving the Waterford Scheme, he had accrued a preserved pension of £3,133.11 pa payable from age 65.

11. On 4 March 2002, Mr Hamilton started working at Greater Manchester Waste Limited (“GM Waste”), one of the Principal Employers of the Scheme, on a temporary contract.  He commenced membership of the Scheme from that date.  There are different sections of membership within the Scheme and he is deemed a Level 5 member.

12. Mr Hamilton almost straightaway began exploring the prospect of transferring to the Scheme his former pension rights he had accrued with his ex-employers.  Towards the end of March 2002, Capita Hartshead (“the Administrator”) made enquiries with the Co-op and Waterford schemes about possibly transferring into the Scheme.

13. In June 2002, the Administrator wrote to Mr Hamilton telling him:

· A transfer value of £32,341 from Co-op could secure 12 years’ 58 days’ additional service.

· A transfer value of £22,564 from Waterford could secure 8 years’ 45 days’ additional service.

Benefits were illustrated, both as a percentage of pay and as an amount.  When expressing the amount of retirement/spouse’s pension and the retirement grant, a pensionable pay figure of £19,253.95 pa was used.  Mr Hamilton says he did not pursue these transfers at this time because his contract was still temporary.

14. On 3 February 2003, Mr Hamilton was given a permanent contract of employment.  Two days later, he wrote to the Administrator wishing to proceed with the transfers and returned the option forms, duly signed, that had been provided some eight months’ earlier, as well as the signed discharge form that Waterford required.

15. The Administrator contacted both Co-op and Waterford on 13 February.  Extracts from the letters said,

Co-op

“I am aware you will not accept these forms as the transfer has passed the [three months] guarantee date.  I would be grateful if you would arrange to recalculate the transfer value.  I have enclosed Mr Hamilton’s forms for confirmation that he wishes to proceed”.

Waterford

“…I confirm that the above named individual has now agreed to a transfer of pension rights.

I look forward to receiving your cheque together with any revised details”.
16. Following confirmation that he held Additional Voluntary Contributions (“AVCs”) with Waterford, the Administrator wrote, on 5 March 2003, to the Waterford Scheme saying that his AVCs should be transferred as well as the main scheme benefits.  No such similar letter to Co-op has been submitted to me.
17. The Administrator received, on 7 March 2003, a fresh transfer value statement and discharge form from the Co-op Fund.  The transfer value was £29,154 and was guaranteed until 27 May 2003.  On 14 March, the Administrator referred this information to the Scheme’s Actuary, who was employed by Hymans Robertson, to calculate a service credit.  A current pensionable salary of £19,253.95 pa was also advised.
18. On 19 March, the Co-op advised that Mr Hamilton’s AVCs were valued at £6,272.81.  

19. In the meantime, the Waterford Scheme wrote, on 10 March, to the Administrator (received 12 March) giving a new transfer value of £17,028 which was guaranteed for three months.  The Waterford Scheme said that it would obtain the value of Mr Hamilton’s AVCs if he proceeded.  Following the Administrator’s letter of 18 March to Mr Hamilton, he telephoned Capita to say he wanted a further quotation due to a drop in the transfer value from Waterford.  This information was passed to the Actuary on 24 March 2003.
20. Following contact from Mr Hamilton, the Administrator e-mailed Hymans Robertson on 25 April, and asked if the calculations could be made a priority as Mr Hamilton was worried that the transfer value could drop further if he did not complete within three months.
21. Hymans Robertson replied to the Administrator on 30 April 2003 and advised:

Co-op  transfer value  =  £29,154  /  Service Credit = 12 years 326 days.

Waterford transfer value = £17,028 / Service Credit = 7 years 166 days.

There was no mention of any AVCs.  They also said that the service credit was based on a current pensionable salary of £19,253.95 pa and no allowance was made for any Qualifying Service to be awarded in respect of these transfers.

22. The Administrator wrote two letters to Mr Hamilton on 7 May 2003 in respect of his two transfers.  Both letters were similar to each other.  The letter giving the transfer from the Co-op said,

“I have been informed of the estimated transfer payment available in respect of your former pension and confirm that this will purchase service as follows
Pensionable Service
12 years 326 days

To help you reach a decision, I have outlined below the benefits provided in the LAWDC’s Pension Scheme as a percentage of pensionable pay

(i)
Retirement Pension
16.1164% pa
(ii)
Spouse’s Pension
8.0582% pa


(iii)
Retirement Grant
48.3493%
However, as your pensionable pay increases so too will the value of your transferred in pension.  The following figures are examples based on your current pensionable pay:

Benefits based on your pensionable pay of £19,253.95

(i)
Retirement Pension
£3,103.05 pa
(i.e. 16.1164% of £19,253.95 is ...)

(ii)
Spouse’s Pension
£1,551.53 pa
(i.e. 8.0582% of £19,253.95 is ...)

(iii)
Retirement Grant
£9,309.15
(i.e. 48.3493% of £19,253.95 is ...)

The additional pension payable to you will be subject to the same rules as your ‘normal’ Scheme benefits.

If you decide to proceed with the transfer, please confirm your consent to the transfer by signing part A of the attached ‘Transfer of Benefits – Option Form’ and your previous pension arrangements form(s).

The transfer amount payable by your former scheme and the service credit provided may vary according to your pay, age and investment market conditions when payment is received.  As this could be higher or lower, any delay in returning the option form should be avoided.

If you decide to proceed, confirmation of the benefits provided will be sent on completion of the transfer.  All forms must be returned prior to 26 May 2003, otherwise the transfer can not go ahead without the transfer value being recalculated.

If you do not wish to proceed with the transfer, please sign part B ... in order that I may close my files.

Should you have any queries please do not hesitate to contact me.”
For the Waterford transfer, the relevant alterations were:

“..., as the estimated transfer value from Waterford Foods is now out of date, I have detailed below the revised benefits available.  I should be grateful, therefore, if you would confirm whether you still wish to proceed by completing the enclosed ‘Transfer of benefits – Option Form’.
Pensionable Service
7 years 166 days

To help you reach a decision ...

(i)
Retirement Pension
9.3185% pa

(ii)
Spouse’s Pension
4.6592% pa



(iii)
Retirement Grant
27.9555%

However, ...
Benefits based on your pensionable pay of £19,253.95

(i)
Retirement Pension
£1,794.18 pa
(i.e. 9.3185% of £19,253.95 is ...)

(ii)
Spouse’s Pension
£897.09 pa
(i.e. 4.6592% of £19,253.95 is ...)

(iii)
Retirement Grant
£5,382.53
(i.e. 27.9555% of £19,253.95 is ...)

...”
23. On 14 May 2003, Mr Hamilton signed part A of both option forms and Co-op’s discharge form.  The option forms said,

“I wish to transfer my benefits held with the above named scheme, to my current period of pensionable service with the LAWDC’s Pension Scheme providing additional service period of 12 years 326 days [7 years 166 days for Waterford].

I am aware that the final transfer payable and the additional service awarded may change due to the investment market conditions prevalent when the transfer value is paid”.
24. Capita sent these forms to the Co-op Scheme and Waterford Scheme respectively on 20 May 2003.
25. Co-op sent a cheque for £29,154 on 6 June 2003, representing the transfer value of Mr Hamilton’s main scheme benefits, which Capita Hartshead received on 9 June.  On 10 June, Co-op sent a second cheque for £6,272.81 in respect of Mr Hamilton’s AVCs.

26. The Administrator for the Waterford Scheme sent a cheque for £25,375.90 (comprising Mr Hamilton’s main scheme benefits of £17,028 and £8,347.90 for AVCs) with their letter of 13 June 2003, which Capita Hartshead received on 17 June.

27. Capita Hartshead confirmed the actual service credits (membership) secured in the LAWDC Pension Scheme by these two transfers in letters to Mr Hamilton dated 11 and 22 August 2003.  Each letter is shown in the appendix.  In summary, these letters gave the following service credits,
· Co-op
10 years 318 days

· Co-op (AVCs)
2 years 114 days

· Waterford
6 years 163 days

· Waterford (AVCs)
3 years  28 days

28. Mr Hamilton was dissatisfied with the lower service credits and sought further clarification.
29. An Actuary from Hymans Robertson (not the Scheme Actuary) wrote to the Administrator on 16 September 2003, and outlined the changes in the service credit bought by the transfer from the Waterford Scheme.  Briefly, he explained that Mr Hamilton’s pensionable salary had increased from £19,253.95 to £20,803.02 pa which had reduced the service credit by 7.5%.  In addition, market conditions had reduced the service credit by roughly 9%, but allowing for GMP, which previously had not been taken into account, the affect of providing GMP had increased the service credit by 2.7%.  The overall change was demonstrated as 7.454795 x 0.925 x 0.91 x 1.027 = c6.446575 years.

30. By letter, dated 22 September 2003, Mr Hamilton requested a copy of the Administrator’s file and the calculations.

31. The Scheme Actuary subsequently wrote to the Administrator on 15 October 2003, in response to a fax dated 26 September.  The Scheme Actuary said he had reviewed the calculations carried out and was satisfied that the reasons given by his colleague, on 16 September, were correct.  The Scheme Actuary enclosed the current GN11 certificate and transfer information sheet, setting out the method and basis for the calculation of the cash equivalent transfer value and service credits.  He also disclosed the yields applicable at the relevant dates of calculation.
32. On 21 October 2003, the Administrator provided a copy of Mr Hamilton’s paper file to him, as well as printouts of his computer file.

33. Mr Hamilton sent a letter on 12 November 2003 to the Administrator (received on 17 November) which said,
“I am extremely concerned about the length of time it took for quotations to be provided.  To give an example, the transfer value quote from the Co‑op was received by Capita on 7 March 2003, and was guaranteed for three months.  The calculation of what this would buy in the LAWDC Pension Scheme was not completed until 7 May 2003.  By this time the quote was already two months through its guaranteed period.  The letter to me enclosing details of what the transfer would buy, dated 7 May, had to include a hastener, urging me to hurry the return of option forms as a result of this.  I do not feel that this delay left enough time for me to fully consider my decision without the guarantee expiring.

Furthermore, I also feel that this delay had a negative effect on what service the transfer ultimately bought in the LAWDC scheme.  As market conditions play a key part in the transfer of pensions, I believe that this procrastination meant that the market proved to be more unfavourable than if the estimate of pension credit had been provided within a shorter time of Capita receiving the quote.

However, my major concern is the pay figure used in the initial and final calculations for both my Waterford and Co-op pension transfers.  I am unable to locate written confirmation of my current salary used in the calculations anywhere from my employer.  As this figure is critical in your calculations I would expect to see its confirmation from the employer in writing, and not just quoted over the phone.  I am especially concerned over this point, because I feel that the pay figure used in the final calculations is extremely high in comparison to that used to prepare the estimates.  The initial calculation of transfer credit for both my pensions took place on 7 May 2003, using a pay figure of £19,253.95.  Miss K’s letter to the actuaries dated 16 June 2003 stated that the cheque for the transfer value was received on 9 June 2003, and that the pay figure to be used in the calculation was £20,803.02.  This amounts to a different of £1,549.07 and seems an incredible leap in pay in the space of a month.

This point also worries me when comparing the estimate of pension transfer credit of 7 May 2003 to that of June 2002.  In the June 2002 calculation, a pay figure of £19,253.95 was also used.  It seems to be unlikely to me that my pay a year later was the same amount, especially given the pay rise I received in April 2003.  I have been in contact today with my employer’s pension officer, Ms W, who has provided me with my salary changes throughout my employment with Greater Manchester Waste, and thus my membership of the LAWDC pension scheme.  She has told me that the figure of £19,253.95 was only my starting salary.  This was subject to an increase in February 2003, when my pensionable salary was £20,099.54.  This has increased since to the pensionable pay used in the final calculations by Capita (i.e. £20,803.03).  I would therefore suggest that the estimate of 7 May 2003 was prepared using an incorrect pay figure, as £19,253.95 was not my current pensionable pay, and thus misled me into transferring my pension when this may not have been the best course of action to take.

I also take exception to both the assertion made by both [Hymans Robertson] and yourself that the option form you provided was an estimate only.  In my opinion, the figures provided by Capita on 7 May 2003 relating to both of my pension transfers bear no resemblance to the final outcome, and thus were extremely poor estimates.  Whilst I am aware that those figures were not guaranteed, I feel that the difference between the initial and final calculations is due to negligence, and not just the impact of the markets.

I would therefore ask you to address the complaints cited above.  If no decision can be reached, then please forward this letter to the Secretary of the Trustee, and initiate the internal disputes resolution procedure [(“IDRP”)].”
34. Mr Hamilton’s letter was acknowledged on 21 November and treated as a stage one application under the Scheme’s IDRP.  A formal reply from the Secretary of the Trustee (“the Secretary”), who is employed by the Administrator, was issued on 9 January 2004.  In brief, it set out the sequence of events as follows,
· Having reviewed the time-line of events, and in recognition of the fact that there were two transfers from different occupational pension schemes which required co-ordination in terms of correspondence and the presentation of the options to Mr Hamilton, together with the fact that the potential service credits had to be calculated by the Scheme Actuary, the Secretary did not consider the delays were unreasonable, or left Mr Hamilton without enough time to fully consider his decision.

· There was a marked rally in equity markets in the period from the end of March 2003.  However, even if it had proved possible for Mr Hamilton to have received the service credit details earlier, it was not clear that Mr Hamilton would have returned the option forms any earlier thereby enabling the transfer values to be paid quicker.  The Secretary pointed to Mr Hamilton’s letter of 12 November 2003 where he said he would have liked more time in which to make a decision.  Consequently, the Secretary concluded it was reasonable to suppose that Mr Hamilton would have been caught by its effect.
· Transfer quotations were based on the latest known salary held on the Administrator’s record.  In Mr Hamilton’s case, this was the pensionable pay figure as notified on his original scheme membership joining form.  The pensionable pay was quoted four times on the service credit option letter sent to him.  Assuming he was aware of his increase in salary, he might have been expected to have queried this with the Administrator, especially as the letter made reference to the fact that the transfer amount and the service credit provided may vary according to pay.  The Administrator was following its established administrative procedure and, as Mr Hamilton did not query this salary, that did not lead them to conclude that the pensionable pay figure being used was materially different from what would have been your current pensionable The current pensionable salary is obtained from the employer when the transfer proceeds.
· A copy of the Scheme Actuary’s letter of 15 October 2003 had been provided to Mr Hamilton.

· Considering all the circumstances, the Secretary concluded Mr Hamilton did not have a justified complaint.
35. Mr Hamilton appealed, on 28 March 2004, under stage two of the IDRP and he requested, by letter, that the matter be considered at the Trustee Board quarterly meeting.  The main points of his appeal were:
· The reason given for the delays was inadequate and he requested that a thorough explanation be provided.

· A total of only 20 days was left from Capita posting option forms until the items needed to be back with the administrators of his previous schemes authorising the transfers.  Allowing for postage time, Mr Hamilton felt that this was an appallingly inadequate length of time in which to make such an important decision.  Thus, he contested the Secretary’s assertion that he had enough time.
· Capita made no attempt at the initial stage of calculation to ensure that the figures used in their estimates of service credits were correct.  He felt it an extraordinarily backward situation that an estimate was sent out using extremely old salary figures.  As his pensionable salary was obtained over the telephone at the final stage, this suggested it was a relatively simple matter.  He argued this could have been done when providing the initial calculations.  He was dismayed that it was up to him, as an inexperienced member, to ensure work undertaken by the Administrator was correct.

· Despite Capita’s 7 May 2003 letter  stating the service credit  provided may vary according to pay, he had limited knowledge concerning pension matters, that letter does not fully explain the implications of this.

· Although he had been subsequently told that the figures provided on 7 May 2003 were estimates only, the major reason that the service credits awarded changed was that Capita provided two estimates that were fundamentally wrong.  The estimates were provided to enable a member to make a decision.  As that was the only information he had, he could not help but feel that he had been misled, through negligence, into transferring his pension rights, as Capita had the resources to provide correct estimates.  The letters of 7 May 2003 gave no reason to suspect the figures provided were wrong and so he had no reason to challenge them.
36. The Secretary wrote to Mr Hamilton on 26 May 2004, informing him that the Trustee Board had considered his stage two application but had called for additional information.  Consequently, there would be a delay in replying to him.
37. In reply to a letter of 17 June from Mr Hamilton (which I have not seen), the Secretary wrote again on 24 June 2004 saying,
“I can confirm that your case was considered under Stage II of the [IDRP] at the Trustee’s meeting on 20 May 2004.  I did, in fact, write to you shortly after the meeting to confirm that the Trustee Board had called for additional information prior to formally responding to your IDRP submission.

That information has now been obtained, and I anticipate that the Chairman of the Trustee Board will write to you by 30 June 2004.”
38. On 30 June 2004, the Trustee Board issued their stage two IDRP decision, which was that they agreed with the Secretary’s stage one decision.  Nonetheless, an offer of £300 for distress and inconvenience was made, on a without prejudice basis, which was said not to constitute an admission of liability.  The Trustee Board reserved the right to withdraw this offer at the point of referral to me.
39. Mr Hamilton says that, by 30 July 2004, he had had no response, and so contacted the Secretary again.  A copy of the Trustee’s stage two decision was sent to him on 12 August 2004.

40. During September 2004, Mr Hamilton sought assistance from the Pensions Advisory Service (“TPAS”) prior to making an application to my office in July 2005.
Evidence from the Payroll Benefits Manager at GM Waste
41. As various salaries have been mentioned in correspondence, the Manager has verbally substantiated the following:
“Starting salary:
£19,253.95  [at March 2002]

October 2002:
£20,024.11  [4% pay rise backdated to 1 April 2002]

3 February 2003:
£20,099.54  [Change in pay due to change in job / duties]

1 April 2003:
£20,803.02  [3.5% pay rise]

These figures are annual rates of pay and represent Mr Hamilton’s pensionable earnings at a particular point in time.  His P60 earnings for the tax year 2002/03 were £19,940.00, which the Scheme would count as his Pensionable Remuneration in the 12 months to 1 April 2003.

Pay rises tend to be agreed over three year periods and 1 April 2002 was the beginning of the next three year cycle.”
Evidence from Hymans Robertson

42. Hymans Robertson says that the transfer value basis did not change between March and June 2003, although the factors used in any calculation would have been updated.  Factors to reflect market conditions are adjusted monthly and a person’s age is calculated based upon years and days.  The service credits were not guaranteed and were dependent on the data supplied.
43. There are no agreed turnaround times between Hymans Robertson and Capita or the Trustee.  However, their policy is to ensure their processing times met the Trustee’s requirements for transfers to be processed within statutory disclosure deadlines.
SUBMISSIONS

44. Mr Hamilton says,

44.1. 
He did not seek financial advice at the time of the transfer.  When his file was re-opened in February 2003, he was not informed that it would be prudent to seek guidance from an Independent Financial Adviser (IFA).  As he was happy with the service credits offered, he did not feel that it was necessary to seek advice from an IFA.  In any event, there would have been extremely little time for him to seek considered advice due to Capita’s delays in providing quotes.
44.2. 
His pensionable pay did not change in any way between May and June 2003.

44.3. 
Capita’s letter of 7 May 2003 failed to fully explain the impact of pay in the calculation.

44.4. 
He was happy with the offer from the Administrator and thus signed the forms on 14 May 2003 authorising the transfer of his former pension funds.

44.5. 
He acknowledges that those figures were not guaranteed, but the estimates were fundamentally wrong and the difference between these and the final calculations was due to negligence.  Some responsibility lies with Capita to calculate the credits correctly.
44.6. 
Quotations should enable a member to make an informed decision on the transfer of pension rights.  Inexperienced members should not have to check that work undertaken by Capita’s staff is correct.  He has been misled into transferring his pensions.

44.7. 
He recognised that he might be slightly worse off based on membership as a consequence of transferring but his reasons for doing so were:

44.7.1. The transfer credits in the Scheme of 12 years 326 days (Co-op) and 7 years 166 days (Waterford) were broadly comparable with the length of time he had spent in the older scheme, e.g. Co‑op (13 years 32 days) and Waterford (8 years 99 days).  He was happy with the service credits that had been offered.  
44.7.2. He wanted to consolidate all his pensions into one place so they were convenient and easier to look after.

44.7.3. In the event that he is made redundant from GM Waste, he might be able to take his pension early.  By transferring his pension rights from former employers to the Scheme, he might also gain early access to these other pensions as well.

44.8. 
At the time, he did not feel that he was losing anything by pursuing these transfers.  He now feels that Capita’s letter of 7 May 2003 amounted to an offer, and the reason for the difference between what was offered in that letter and what was ultimately bought was not listed as a possible reason for change in their letter (i.e. the administrator’s negligence in not obtaining a correct pay figure on which to base that estimate).
44.9. 
Endowment mortgages were sold on the premise that they would do one thing when in reality they did not and, as a result, compensation was awarded.  He transferred his pension because he was told it would result in one thing when in reality the information he was given, on which he based his decision to transfer, was wrong.  This is something the Trustees/Capita themselves must have realised in order to have offered him compensation of £300.

44.10. The disclaimer in the letters of 7 May 2003 was inadequate to cover the deficiency in the original estimate, particularly as his pensionable pay did not change in the period between the quotation (7 May 2003) and the receipt of the money (in June 2003).
44.11. Capita only obtained the current up-to-date pay figure at the final stage, once the transfer payment had been paid.  As they did this over the telephone, they could easily have obtained a current figure in March 2003 to use in their estimates in April 2003.

44.12. His service credits from his AVCs were separate from his main scheme benefits, and so should not be included in any comparison with what Capita initially estimated he would be entitled to with only his main scheme benefits.

44.13. He does not feel that he would have proceeded with the transfers had a more accurate calculation of their worth in the LAWDC Pension Scheme been presented to him.  He would like the service credits which were actually purchased from the transfers, enhanced to the levels of 7 May 2003 which enticed him to transfer in the first place.

44.14. The Deputy Ombudsman has speculated that he would have transferred his benefits regardless, something which the Deputy Ombudsman can not know, and which he believes it is unreasonable and unfair for him to have assumed.  As a result, he is disappointed that the Deputy Ombudsman has blithely supposed that it is not necessary to consider what, to him, the crux of his complaint is.

44.15. Capita’s point that, “the combined effect would be the same” (i.e. the same accrued pension was given regardless of salary) may have been true at the time of the transfer, but clearly, by the time he comes to claim his pension purchased by the transfers, he would have suffered a significant reduction.

44.16. The transfers were guaranteed for three months; he thinks it would have been reasonable for Capita to have had half that time to process the calculations and for him to have half in which to consider his decision.

44.17. As a result of Capita’s delays, he did not have enough time to fully consider his decision to transfer before the guarantees expired.  Capita’s letter for the Co‑op transfer included a hastener (which the Waterford letter did not) so they too must have recognised there was very little time left in which to make a decision.
44.18. He did not receive the Secretary’s letter of 16 May 2004, nor did he receive the Trustee’s communication of 30 June 2004 until August 2004.  Even if the Trustee did respond on 30 June 2004, from initiating the second stage of the IDRP to its conclusion took over three months, which he thinks is unsatisfactory.

44.19. Capita’s negligence has resulted in him losing far more than £300 which the Trustees offered at stage two of the IDRP.  He considers that the amount of pension he will receive from the transfer when he retires will be materially reduced by the decrease in the service credits.
45. Capita says,
45.1. 
Its unpublished internal standard turnaround times, assuming all information is available, are expressed in working days from the date of receipt:
· Issue of request for transfer to previous scheme: 5 days.

· Quotation of transfer service credit available: 5 days.

· Request for payment of transfer value after receipt of member’s option form: 4 days.

· Final calculation and member record update: 7 days.

45.2. 
It receives a significant volume of transfer requests, many of which never result in the member exercising a transfer option.  Its established administrative procedure for transfer value quotations is to base these on the latest known salary held on its records.  This may have been taken from the member’s application form or from the annual return at the Scheme’s anniversary date (1 April).

45.3. 
The ‘annual return’ for the period ending 31 March 2003, including Mr Hamilton’s earnings in the last 12 months (of £19,940), was received from GM Waste on 16 May 2003.  This was not loaded onto its computer system until 17 June 2003.  Once the transfer proceeded, it obtained Mr Hamilton’s current pensionable earnings (£20,803.02) from his employer.

45.4. 
Its letters dated 7 May 2003 indicated the current pension from the prospective service credits based on a quoted pensionable pay figure of £19,253.95, and included a paragraph stating:

“the transfer amount payable by your former scheme and the service provided may vary according to your pay, age and investment conditions when payment is received.”

45.5. 
As Mr Hamilton should have been aware that his pay had increased since joining, it might have expected him to have queried this with it.

45.6. 
The option form that Mr Hamilton signed on 14 May 2003 included a statement saying:

“I am aware that the final transfer payable and the additional service awarded may change due to the investment market conditions prevalent when the transfer value is paid.”
45.7. 
The actual amount of accrued pension awarded at the time of transfer‑in would not change, regardless of the salary figure used in the service credit calculation.  A higher salary would mean a lower service credit (and vice versa) but the combined effect would be the same.  This means that, in the letters dated 7 May 2003 sent to Mr Hamilton, which over-estimated the service credit, the example benefits given (i.e., a pension of £3,103.05 pa) would not have altered, regardless of the salary figure used (and resulting service credit awarded).
45.8. 
Even if it had produced the quotations sooner, it is not clear that Mr Hamilton would have returned the option forms any earlier, as he said he would have liked more time.  Therefore, he may still have been caught by the effects of the market movements during the period April to June 2003.

45.9. 
It considers that there are good reasons why the service credit changed, which have been confirmed by the Scheme Actuary.

45.10. There was not an undue delay in processing the two transfers.  The time taken to deal with the transfers was not unreasonable, as it had to be co-ordinated and potential service credits calculated by the Scheme Actuary.

46. The Trustee says,
46.1. 
The estimates were provided to Mr Hamilton within two months, as required by the Occupational Pension Schemes (Disclosure of Information) Regulations 1996.

46.2. 
The Scheme is a multi-employer scheme, and the nine Trustee Directors, of whom six are employer nominated and three are member nominated, are located in different companies nationwide.  Formal meetings are held quarterly.
46.3. 
Following consideration of Mr Hamilton’s complaint at the Trustee Board Meeting on 20 May 2004, further information needed to be clarified.  A draft response was circulated on 26 May.  It was then necessary to circulate a revised response to the Trustee Directors for approval, on 15 June 2004.  The final letter (sent on 25 June) had to be signed by the Chairman and returned to the Secretary at Capita before being dispatched.  This accounted for the time between 20 May and 30 June 2004.  It notified Mr Hamilton of the timescale shortly after the meeting, and again on 24 June.
46.4. 
Pension schemes are not required to guarantee transfers in, as market conditions at the time of the actual receipt of the transfer payment (which is when the service credit is recalculated) are unknown.  Consequently, members will always be exposed to a level of uncertainty.

46.5. 
It recognised that Mr Hamilton had suffered an element of distress and inconvenience in attempting to clarify his pension entitlement.  As a consequence, it was prepared to offer, without prejudice, a one‑off payment of £300.

47. The Trustee further submits:
47.1. 
It is having difficulty understanding what has caused the Ombudsman to change his view to now make a direction to award Mr Hamilton £300 compensation, when there was no hint of that in his preliminary conclusions.  There is some reluctance on the part of the Trustee to have to bear this cost now.  In making the offer at IDRP stage two, it was recognised that, should Mr Hamilton proceed to make an appeal to the Ombudsman, then the Trustee would incur substantial advisory costs in defending the case.  The Board took the view that Scheme members might not view this as the best way of using the Scheme’s financial resources.  It was felt that, if Mr Hamilton had accepted the offer at the time, then the advisory costs would not have been incurred.  Mr Hamilton rejected the offer and the Trustee has incurred the advisory costs.  In light of these comments, the Trustee asks the Ombudsman to reconsider his proposed direction.
CONCLUSIONS
Pensionable Earnings

48. There is no dispute that the two service credits prepared in April 2003, and communicated to Mr Hamilton in the Administrator’s two letters dated 7 May 2003, were based on a pensionable earnings figure of £19,253.95 pa.  This figure was Mr Hamilton’s starting salary at March 2002, and had been input on to the Scheme’s computerised records from his joining application form.  By April 2003, Mr Hamilton’s pensionable earnings were actually £20,803.02 pa.
49. I also observe that the 7 May 2003 communication excluded Mr Hamilton’s AVCs. However, Mr Hamilton would have had to transfer all his benefits, not just part of them.
50. Employees’ salaries are reviewed from 1 April, and the Scheme’s anniversary date has the same date.  I note that the Administrator routinely receives information on members’ salaries annually from the respective employers, on or shortly after 1 April each year.  Otherwise, salary information is obtained on an ad-hoc basis, whenever a member’s benefits need to be calculated.

51. Capita says that, in view of the high volume of transfer requests, it is its established administrative procedure to use the last recorded salary in order to process such requests in a timely and efficient manner.  Ordinarily, I do not perceive such an approach to be unreasonable, provided that the information being used is relatively recent, and it is made clear to the member that that is the approach which has been adopted.  The letters from Hymans Robertson to the Administrator specifically stated that the service credits were based on pensionable earnings of £19,253.95 pa, but that fact was far less obvious from the letters the Administrator sent to Mr Hamilton.
52. Although the Administrator is reliant on the employer supplying salary information, they do initiate the renewal request as the Trustee has responsibilities to keep accurate and up-to-date records.  The Administrator ought to have been aware that pay rises occur from 1 April, and would have known that service credits are based on the current pensionable earnings figure.  I observe that salary information was not provided until 16 May 2003.  Even so, this salary information was pensionable remuneration, i.e. salary received in the last 12 months, and would not have been the correct salary definition required to calculate a transfer‑in service credit, which is based on pensionable earnings.  Whilst the Administrator could not have definitely known that the existing salary information, at March 2002, was no longer current, it was reasonably foreseeable that Mr Hamilton’s salary may have changed at 1 April 2002 and could be changing from 1 April 2003.  Whilst it seems to me to be a reasonably pragmatic approach to use the latest information held, rather than pursue more up to date information in each case, it is nonetheless arguable that using less than up to date salary information is maladministration.  However, for the reasons given below, I do not need to reach a view on that.
53. Clearly the Administrator’s letter is to help the member make a decision.  It is therefore to be expected that a member might base their decision to transfer other pension rights into the Scheme on this information and would have an expectation of it being reasonably accurate.  Whilst the pay figure of £19,253.95 pa was clearly shown in the letters to Mr Hamilton to demonstrate the benefits from the Scheme, a lay person, such as a member, may not have necessarily realised that pay was used to calculate the service credit, although there were indications that pay could impact on the service credit.
54. The 7 May 2003 letters do say “the service credit provided may vary according to your pay ...”.  To my mind, this caveat is there primarily to protect both the Scheme and the member from any sudden future changes in pensionable earnings from the date of the quotation to the date when the transfer payment is received.  It should not be relied upon to exonerate the Administrator from using an out-of-date pay figure.  Nonetheless, it highlights that pay could affect the service credit, and it would not be unreasonable for Mr Hamilton to have known that he had received pay increases since his starting salary of £19,253.95 pa.
55. When the two transfer payments were received, the Scheme used the correct pensionable earnings figure and, therefore, the Trustee has provided him with the correct level of benefits in lieu of the transfer values paid.  The provision of incorrect information does not give a member entitlement to benefits that they would not otherwise have been entitled to.  Whilst Mr Hamilton believes he has suffered a loss of service credit, this is a loss of expectation rather than an actual loss of entitlement.
56. Mr Hamilton was clearly enthusiastic about transferring in his other benefits, in order to consolidate his pension arrangements, and pursued that option as soon as he became a permanent employee.  Whilst he will naturally have been disappointed to later discover that the additional service acquired was less than he had been told, I am not persuaded from the evidence I have seen that Mr Hamilton would not in any event have transferred in.  I have seen nothing for example to suggest that he explored the possibility, unlikely as it may have been, of reversing the transfers.  Given that conclusion, it follows that I do not need to form a view as to whether the use of the out of date salary details amounted to maladministration.
57. Moreover, it is not even obvious that he has suffered any loss.  His AVC benefits in the former schemes were based on money purchase arrangements, and so the ultimate benefits from such AVCs would depend on factors such as future investment returns, charges/expenses, and the converting of all or part of his AVC fund into a pension.  His deferred pensions of £2,616.64 pa (Co-op) and £3,133.11 pa (Waterford) would, to some extent, have been inflation‑proofed.  Inflation is of course difficult to forecast with any precision.  The pension and lump sum from the LAWDC Pension Scheme are linked to his pensionable remuneration while he remains in employment with GM Waste.  Again, it is difficult to forecast his future pensionable remuneration with any accuracy.  Generally speaking, salaries usually increase by more than the rate of inflation but whether or not that will be so in Mr Hamilton’s case is impossible to say.
58. Whether Mr Hamilton is financially worse off, depends largely therefore on inflation, his future salary increases (and any promotion) at GM Waste and how long he stays with his current employer.  None of these factors can be predicted in advance and, in view of all the variables, the amount of any injustice, even had there been maladministration, cannot be quantified at this stage.
59. As I have concluded that, on the balance of probabilities, Mr Hamilton would have transferred in in any event, I have not had to form a view on whether there was maladministration. It follows that I do not uphold his complaint. However, it is implicit in the offer of £300 which has been made, in recognition of the distress caused to Mr Hamilton, that matters could have been handled better, and it seems to me appropriate therefore to formalise that offer as a Direction, which I do below.
60. I note the Trustees’ comments about their offer.  That offer was made because the Trustees felt Mr Hamilton had been caused unnecessary distress and inconvenience in attempting to clarify his pension entitlement and that fact would not have changed, despite the Trustee incurring additional costs.  I also note that the Trustees indicated that they reserved the right to withdraw that offer.  However, the respondents were contacted towards the end of our investigation and asked if their offer was still open.  At that time, they confirmed it was, and this was after having spent time defending the case and having already incurred the majority of the advisory costs.  Since then, the advisors have written one short e-mail and provided comments on my preliminary conclusions.  To now give this as a reason for being reluctant to pay such a sum would appear to be somewhat insincere.
Delays in quoting service credits
61. The Administrator received transfer information from the Co-op on Friday 7 March, and referred it to the Scheme’s Actuary on 14 March 2003 (within six working days).  Information from Waterford’s administrator was received on Wednesday 12 March 2003 and, having written to Mr Hamilton on 18 March (within five working days) and received his instructions on Friday 21 March 2003, Capita referred the matter to the Scheme Actuary two working days later, on 24 March 2003.  A period of six days and seven days respectively does not appear to me to constitute an undue delay.  From 12/24 March until 30 April 2003, the matter was in the hands of the Scheme Actuary at Hymans Robertson, who is not party to this complaint.  Similarly, the service credits were sent to the Administrator on Wednesday 30 April 2003, and passed on to Mr Hamilton within a week.  Again, this timescale is not unreasonable.
62. Furthermore, the time taken to provide the service credits (Co-op: 7 March to 7 May 2003 and Waterford 12 March to 7 May 2003) seems to have been within two months, which is within the statutory timescale set out in the Disclosure Regulations.  I do not uphold this part of Mr Hamilton’s complaint.
IDRP

63. The first stage of the IDRP was completed within the two month statutory period.

64. Mr Hamilton’s letter of 28 March (his stage two application) asks for his complaint to be dealt with at the Trustee Board’s next quarterly meeting.  That meeting did not take place until 20 May 2004, nearly two months later.  Had he wanted his complaint to be dealt with quicker, then he could have asked for the matter to be heard earlier but did not do so.
65. I note that the LAWDC Pension Scheme is a centralised scheme for non‑associated employers, and comprises 32 different participating employers.  It is therefore more complex to operate than might otherwise be the case, as the Board Directors of the Trustee are spread over many locations.
66. The IDRP Regulations provide for a response to normally be given within two months, but they do allow for longer periods where it is not possible to give a decision within this timeframe.  Under the Regulations, notification should be given explaining the delay and giving an indication of the extension.
67. I see that the Secretary wrote to Mr Hamilton shortly after the meeting on 20 May 2004, but that Mr Hamilton says he did not receive the letter of 26 May.  The Secretary’s next letter of 24 June 2004, which Mr Hamilton did receive, makes reference to an earlier written communication and so I do not doubt that the Secretary wrote to Mr Hamilton in May 2004 or that Mr Hamilton did not receive such a letter.  Mr Hamilton also says he did not receive the Trustee’s decision until some time in August 2004.  There is no evidence to show that the Trustee’s letter, dated 30 June 2004, was not posted.  It is unfortunate for two items of correspondence to go astray in the post but I do not propose to make any direction about this matter.
DIRECTION

68. I direct that, within 28 days of the date of this determination, the Trustee pays the sum of £300 to Mr Hamilton in recognition of the distress and inconvenience caused to him. 

CHARLIE GORDON

Deputy Pensions Ombudsman

21 November 2007
Appendix

69. Regulation 5 (Information to be made available to individuals) of the Disclosure Regulations says,

(1)

The trustees of a scheme shall furnish in writing the information specified in Schedule 2 to the persons, and in the circumstances, specified in paragraphs (2) to (12ZA).


…

(9)

The information mentioned in paragraphs 13 and 14 of Schedule 2 shall be furnished on request (not being a request made less than 12 months after the last occasion on which such information was furnished to the same person) to any member or prospective member within 2 months of his request.
70. Schedule 2 (Information to be Made Available to Individuals) of the Disclosure Regulations provides,

Regulation 5

13
Whether the member or prospective member is entitled to acquire transfer credits in exchange for a specified cash equivalent (within the meaning of Chapter IV of Part IV  or Chapter II of Part IVA of the 1993 Act ), provided by another scheme, and if so, a statement of those transfer credits. 

14
Whether the member or prospective member is entitled to acquire transfer credits in exchange for any transfer payment (within the meaning of Chapter IV of Part IV  or Chapter II of Part IVA of the 1993 Act ), provided by another scheme, and if so, a statement of those transfer credits.

71. Regulations 7 (Notice of decision from trustees or managers) of the IDRP Regulations says,
(1)
Subject to paragraph (3), the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representative a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.

(3)
If, in any case, written notice of a decision under section 50(2)(b) of the Act is not issued within two months from the date on which particulars of the disagreement were received under regulation 6, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.
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