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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr A Biggs

Scheme
:
Windsor Life Appropriate Personal Pension (the Plan)

Respondent
:
Windsor Life

MATTERS FOR DETERMINATION

1. Mr Biggs says that he instructed Windsor Life in August 2001 to contract him back into SERPS, but that this did not take place until three years later when he spotted the discrepancy. He has therefore been contracted out of SERPS for three years longer than he wished to be, and may as a consequence receive a lower pension than he would have done had his wishes been complied with.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. As a member of the Plan which was administered by Windsor Life, Mr Biggs was contracted out of SERPS.

4. In August 2001 Mr Biggs sent a form CA1543 (the Form) to Windsor Life formally requesting to be contracted back into SERPS. Windsor Life acknowledges receipt of the Form, and states that it was sent on to the National Insurance Contributions Office (NICO) which would be a necessary step.

5. NICO have no record of having received the Form.. 

6. On 30 December 2004 Windsor Life approached NICO with a view to backdating the date of contracting back into SERPS to 2001, but NICO declined at that time to do so.

7. In June 2002 Mr Biggs had telephoned Windsor Life to confirm that his request to contract back into SERPS had been actioned.  Windsor Life wrote to him on 1 August 2002 confirming that he was contracted in.

8. Mr Biggs continued to receive statements in 2002 and 2003 from Windsor Life indicating that he was contracted out of SERPS, but did not query these. It was not until December 2004, when he received a letter from Windsor Life indicating that he ought to consider opting back into SERPS (by then S2P), that he realised that there was a problem.

9. Mr Biggs was eventually contracted back into S2P in 2005, but was left with three tax years, from April 2001 to April 2004, when he remained  contracted out of  the State Second Pension system contrary to his intention. 

10. National Insurance Services to Pensions Industry (NISPI) has agreed to liaise directly with Windsor Life,  retrospectively to contract Mr Biggs back into SERPS/S2P for the period in question.

SUBMISSIONS

11. Windsor Life state:

11.1. The Form, duly completed, was received in August 2001, and there is no evidence to indicate that it was not forwarded to NICO at that time.

11.2. Mr Biggs telephoned Windsor Life on 27 June 2002, as the recent annual statement had confirmed receipt of rebates in September 2001.  As this payment related to the 2000/2001 tax year they had no reason to believe that Mr Biggs had not been contracted back in, and advised him accordingly. 

11.3. It was evident that Mr Biggs had not been contracted back into SERPS in 2001, as Windsor Life continued to receive rebates.  However, Mr Biggs would have received statements in June 2003 and June 2004, both of which would have indicated to him that they were continuing to receive rebates, but he did not query the matter until December 2004.

11.4. It was not feasible for Windsor Life to identify that they continued to receive rebates, as the status of the policy remained unchanged. Rebates were received by electronic transfer and automatically applied to the policies.  There is no way that they could identify individual policies where rebates continue to be received; nor was it their responsibility to do so.

12. Mr Biggs responded:

12.1. He does not accept that it was not feasible for Windsor Life to monitor the receipt of rebates.

12.2. In hindsight he should have queried further statements from Windsor Life, but he was assured by Windsor Life that he had been contracted back into SERPS and took their confirmation on face value.  

12.3. He understands that he is unable to quantify the loss he has “almost certainly” sustained from continuing to be contracted out.  He suggests that the pension from his plan should match the pension he has “lost”, by Windsor Life paying for the cost of increasing the 2001/2002 rebates by 50%.

CONCLUSIONS

13. The fact that Windsor Life continued to receive rebates some years after the date they believed the Plan should have been contracted back into SERPS, should have alerted them to the fact that the Plan still remained contracted out.

14. Windsor Life have argued that Mr Biggs should have queried the matter when he received statements in June 2003 and 2004, which showed that rebates were being received by the Plan.  While I agree that Mr Biggs could have queried in 2003 and 2004 why rebates were being received by the Plan, I can see why he may not have done so given that he had been assured in 2002, when he queried the matter after receiving a statement, that the Plan had contracted back in. 

15. Windsor Life say that it was not feasible, nor are they responsible, for identifying that they were continuing to receive rebates in respect of the Plan.  I do not accept this.  When Windsor life received the Form they were aware that the Plan should have contracted back in.  As the Plan was set up solely for the purpose to contract out, Windsor Life’s records should have shown that the Plan had ceased to contract out and therefore no further rebates should be paid in.  Windsor Life’s failure to change their records to show that the Plan was no longer contracted out constitutes maladministration.

DIRECTIONS

16. Windsor Life are to make the necessary arrangements with NISPI to secure Mr Biggs’ retrospective admission to SP2.

17. Within 28 days of the date of this Determination, Windsor Life shall pay Mr Biggs the sum of £150, in respect of distress and inconvenience caused as a result of the maladministration identified in paragraph 14. 

DAVID LAVERICK

Pensions Ombudsman

17 May 2006
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