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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Bakshi

	Scheme
	:
	The Royal Mail Pension Plan

	Respondents
	:
	Royal Mail Pensions Trustees Ltd (the Trustee)


MATTERS FOR DETERMINATION

1. Mrs Bakshi has complained that, although the Trustee has determined that her deferred pension should have been paid from October 1997, it has refused to pay interest on delayed payment of her lump sum.

2. Mrs Bakshi has also complained that she was denied access to the Scheme’s Internal Dispute Resolution (IDR) procedure.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

4. Mrs Bakshi’s entitlement to the early payment of her deferred benefits on the grounds of ill health was the subject of an earlier determination
. The Trustee was, on that occasion, directed to reconsider whether Mrs Bakshi was entitled to have her deferred benefits paid with effect from October 1997.

5. Following receipt of a further report from Mrs Bakshi’s GP, the Trustee referred her case to its medical adviser and, in the light of his recommendation, determined that her deferred pension should be payable from October 1997. The Scheme administrators (Pensions Service Centre (PSC)) wrote to Mrs Bakshi on 6 December 2004,

“I am pleased to inform you of the following payment of arrears in respect of your successful claim to backdate your Ill Health application. You will be paid arrears from 7th October 1997 (the date of your original application) to 16th October 2000 (the day before your pension commenced).

The gross arrears of pension is £4,214.98.

If your lump sum had been paid on 7th October 1997 the amount due would have been £6,686.56. However, as a result of pensions increase the amount received as at 17th October 2000 was increased to £7,227.94. This has resulted in an overpayment of £541.38, which will be deducted, from your net pension arrears …”

6. PSC subsequently informed Mrs Bakshi that simple interest at the Bank of England base rate was due on her arrears of pension but would be paid separately.

7. Mrs Bakshi asked for a breakdown of the arrears and asked PSC to reconsider deducting the £541.38. She said that she had not benefited from receiving her lump sum in October 1997 as a result of the failure on the part of the Trustee to consider her application properly. Mrs Bakshi acknowledged that her lump sum had increased, through the application of pensions increase, by the time she received it in October 2000. However, she said she did not understand how this could be considered an overpayment and felt that she was being penalised twice.

8. PSC provided Mrs Bakshi with the calculation of her arrears on 23 December 2004. This showed the difference between her lump sum in October 1997 (£6,686.56) and in October 2000 (£7,227.94) as an overpayment of £541.38. PSC provided a further explanation of the arrears calculation in January 2005. They said that they had reviewed the deduction of £541.38 and would be reinstating the amount together with interest for the period from 1 November 1997 to 31 December 2004 (amounting to £205.91). PSC said,

“Whilst it was not part of the Pensions Ombudsman’s determination, I consider that in the spirit of that determination, interest on the original lump sum, as well as the pension, should be taken into account.

Consequently I have done a further calculation to compare the difference between the lump sums of £6686.56 with interest from 7th October 1997 to 31st December 2004 and the lump sum of £7227.94 with interest from 17th October 2000 to 31st December 2004.

The resultant amounts are as follows:

Lump sum received £7227.94 + interest from 17/10/2000 to 31/12/2004 (£1333.06) = £8561.00

Lump sum due £6686.56 + interest from 8/10/1997 to 31/12/2004 (£2551.79) = £9238.35

Difference £677.35

My revised offer, therefore, is made up of the following totals:

£541.38 + £205.91 + £677.35 = £1424.64, less income tax on the pension element of £119.10



= £1305.54 payable.”

9. Mrs Bakshi disagreed with the interpretation of the determination and said that interest should be calculated on the original lump sum of £6,686.56 from 7 October 1997 to 16 October 2000. PSC responded on 24 February 2005 saying that they had re-examined the determination and, because the directions contained therein referred specifically to Mrs Bakshi’s pension, had decided that the proposal to pay interest on her lump sum was invalid and was withdrawn.

10. Mrs Bakshi sought to appeal against this decision under the Scheme’s IDR procedure. The Trustee responded, reiterating the view that the determination had not referred to interest on the lump sum and therefore none was payable. It offered the view that this was because the lump sum was a single payment and that HMRC rules stated that only one tax-free lump sum was payable. The Trustee also suggested that I had not mentioned the lump sum because I was aware that Mrs Bakshi had received a higher lump sum by retiring later. It said that, because the determination was final and binding, it would not be appropriate to consider Mrs Bakshi’s case under the IDR procedure.

11. In response to Mrs Bakshi’s application to me, the Trustee did not accept that there had been any maladministration on its part but put forward an offer to pay Mrs Bakshi an additional £848.23. This sum is based on interest paid under the provisions of Schedule 2 Rule 18, which states,

“If the Trustee shall defer payment for a period exceeding three months from the due date of the whole or any part of the lump sum or pension due to any person under the contributory part of the Scheme on the ground that they are not satisfied that they can obtain a discharge for such a payment, they shall on ultimate payment of the amount so deferred pay interest at the determined rate for the period from the expiration of the said three months to the date of such payment.”

The determined rate of interest is 6% p.a.

12. The Trustee’s offer is calculated as follows;

Interest at 6% p.a. for the period of delay in payment less 3 months (33 months 10 days) is applied to £6,686.56

Interest

£1,179.36

Less an offset for the pensions increase applied between 1997 and 2000 (£541.38)

Interest

£637.98

Plus interest on this amount to August 2005 (date of offer) amounting to £210.24

Total interest due
£848.23

13. Mrs Bakshi has declined the Trustee’s offer.

14. The Trustee has calculated that the variable interest rate quoted by the reference banks over the 36 months between October 1997 and October 2000 would produce an amount of £1,269.10.

SUBMISSIONS

Mrs Bakshi

15. Mrs Bakshi submits:

15.1. Although the directions in the previous determination referred to her pension, her ‘benefits’ include her lump sum and it too should, thus, attract interest.

15.2. She acknowledges the HMRC rules only allow for the payment of one tax free lump sum but she is not asking for another lump sum.

15.3. She is entitled to interest on her lump sum of £6,686.56 from 7 October 1997 to 16 October 2000, together with further interest for late payment.

15.4. She was denied her right to make a complaint under the IDR procedure.

15.5. The Appointed Person at stage one of the IDR procedure (the Head of Pensions & Leavers Services at PSC) is not independent of the Trustee.

15.6. The Appointed Person did not deal with her IDR application at stage one but referred the matter straight to the Trustee.

15.7. The delay in paying her lump sum was caused by the Trustee’s failure to obtain the advice necessary for it to reach a decision and she should not be penalised for this.

15.8. The proposed remedy, to put her in the position she would have been in had the maladministration she complains of not occurred, is not fair because the delay was totally avoidable. She should be compensated for this delay.

15.9. The appropriate interest rate is not 6% p.a. but the fluctuating rates quoted by the reference banks.

15.10. The Trustee has no basis upon which to deduct the £541.38 pensions increase.

15.11. She has suffered distress and inconvenience as a result of the Trustee’s approach.

The Trustee

16. The Trustee submits:

16.1. It sought in good faith to implement the terms of the previous determination.

16.2. It did not deny Mrs Bakshi access to the IDR procedure but rather considered that, since it had correctly applied the directions given under the previous determination, there were no grounds on which she could proceed.

16.3. HMRC rules would prevent Mrs Bakshi from receiving an additional lump sum.

16.4. The directions given in the previous determination referred specifically to Mrs Bakshi’s pension and therefore no interest is due on her lump sum.

16.5. It was appropriate for the Appointed Person to refer the matter to the Trustee because of the nature of Mrs Bakshi’s request and the fact that a determination had already been received.

16.6. Applying the interest rate quoted by the reference banks as required by the previous determination is difficult and requires a substantial amount of work. It has, nevertheless, complied with this requirement in calculating Mrs Bakshi’s pension.

16.7. It is not clear that the lump sum falls under the provisions of Schedule 2 Rule 18 but it is willing to accept that it does in order to pay Mrs Bakshi some interest for late payment.

CONCLUSIONS

17. Mrs Bakshi’s complaint is essentially that, having determined that her deferred benefits should have been put into payment on the grounds of ill health from October 1997, the Trustee refused to pay interest on her tax free lump sum.

18. Mrs Bakshi received a tax free lump sum of £7,227.94 in October 2000. This took account of pensions increases for the period between 1997 and 2000. I do not find that it was inappropriate for the Trustee to take this fact into account in determining what benefits should be payable as a result of its subsequent decision.

19. The correct approach, having determined that Mrs Bakshi’s benefits were payable from October 1997, would be to put her in the position she would have been in had the Trustee properly considered her application in the first place. Had Mrs Bakshi’s benefits been put into payment in 1997, her lump sum would not have been increased in line with pensions increases. However, Mrs Bakshi did not have the benefit of her lump sum for the period from October 1997 to October 2000. This was through no fault on her part and it would be appropriate for her to receive some recompense. Mrs Bakshi suggests that this not a fair approach but it the accepted approach to such circumstances and I see no reason to depart from it.

20. The Trustee has, correctly, pointed out that the HMRC requirements do not allow Mrs Bakshi to receive more than one tax free cash sum. However, as Mrs Bakshi has pointed out, she is not asking for another lump sum; she is asking for interest on her lump sum to compensate her for its late payment. The HMRC requirements do not preclude this.

21. The Trustee has referred me to my previous determination, which included directions that specifically refer to Mrs Bakshi’s pension. I take the view that there was nothing in the previous determination which precluded the Trustee from paying Mrs Bakshi interest on her lump sum, which I regard as part of her pension.

22. In fact, it was only fair and logical that interest would be due on the lump sum when the Trustee determined that it should have been payable from October 1997. As I have said, it was appropriate for the Trustee to take into account the fact that Mrs Bakshi had benefited from pensions increase on the lump sum in the interim. The correct approach would be to offset that against interest on the lump sum from October 1997.

23. The Trustee has suggested calculating the interest due under Schedule 2 Rule 18 (see paragraph 11). This rule applies when the Trustee defers payment of the lump sum because it is not satisfied that it can obtain a discharge for the payment. The rule provides for a three month period in which the lump sum will not attract any interest. I consider this appropriate in those circumstances where the Trustee has deferred payment because of circumstances beyond its control. But that is not the situation here.

24. In Mrs Bakshi’s case, payment of her lump sum was made late because the Trustee failed properly to consider her application for the early payment of her deferred benefits. It is not appropriate to apply an ‘interest-free’ period in these circumstances. Schedule 2 Rule 18 does not apply in Mrs Bakshi’s case; the need for the payment of interest arises, not out of the specific provisions of the Scheme Rules, but out of the failure by the Trustee to undertake its responsibilities in the correct manner.

25. I am upholding Mrs Bakshi’s complaint that the Trustee refused to pay interest in respect of the late payment of her lump sum and am making directions for interest to be paid. I consider that such a direction will provide adequate recompense for Mrs Bakshi.

26. I sympathise with the Trustee in finding it difficult and time consuming to calculate interest by reference to the rates quoted by the reference banks. Nevertheless, I am not persuaded that this is an inappropriate approach.

27. Mrs Bakshi has also complained that she was denied access to the IDR procedure. It would, in my view, have been better had the Trustees complied with her request but I do not propose to make any direction as a result of that failure.

28. It was not inappropriate for the Head of Pensions & Leavers’ Services to act as the Appointed Person at stage one of the IDR procedure. The Pensions Act 1995 required the Trustee to put in place arrangements for the resolution of disputes which provided for a person to give a decision on the disagreement before the matter was referred to the Trustee, itself. There is nothing in the Act, or in the subsequent regulations made under the Act, to preclude the Trustee from appointing the Head of Pensions & Leavers’ Services to this role. The fact that Mrs Bakshi’s appeal was not considered under the Scheme’s IDR procedure was not the result of any lack of independence on the part of the Appointed Person.

DIRECTIONS

29. I now direct that, within 28 days of the date hereof, the Trustee shall pay Mrs Bakshi the sum of £727.72 (£1,269.10 less £541.38), together with simple interest at the rate quoted by the reference banks on that sum from October 2000 to the date of payment, inclusive.

DAVID LAVERICK

Pensions Ombudsman

26 October 2006
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