Q00433


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Crabb

	Scheme
	:
	NCR (Scotland) Pension Plan (the "Plan")

	Respondents
	:
	Trustee of the NCR (Scotland) Pension Plan (the "Trustee")

Mercer Human Resource Consulting Limited (the "Administrators")


MATTERS FOR DETERMINATION 

1. Mr Crabb claims that:

1.1.  he relied on an overstated Retirement Quotation issued in August 2003 when deciding to retire in December 2003.

1.2. various elements of his pay have incorrectly been excluded from the definition of Final Pensionable Earnings when calculating his retirement benefits.

1.3. the valuation of his Money Purchase fund was based on the November 2003 unit price rather than the December 2003 price.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE PLAN

3. Relevant definitions under the Rules are:

"Earnings" means, in relation to a Member the amount certified by the Participating Employer to be his total gross monetary earnings including any overtime, shift premium commission and bonus (but excluding director's fees, holiday pay and any commissions, bonuses or other earnings which do not normally become due for payment until after the date on which the Member retires or otherwise leaves the Scheme) from the Participating Employers for the purposes of the Scheme.

A certificate of a Participating Employer as to the amount of Earnings shall be final and conclusive."

"Pensionable Earnings" means, in relation to a Member and any period, his earnings for that period reduced by

(1) in respect of an Existing Member and

(2) in respect of any other Member in relation only to Pensionable Service prior to1st September 1989

by 0.7 times the Basic State Pension in force at the 1st April preceding the date of determination of Pensionable Earnings multiplied by the number of complete weeks comprised in the relevant period. Where the relevant period is not a number of complete weeks the multiple shall be calculated on a basis considered by the Trustees to be appropriate…

"Final Pensionable Earnings" means the greatest annual average of a Member's Pensionable Earnings for any period of 3 consecutive years of his Pensionable Service in the 10 years ending on the earlier of the Normal Retiring Date and the date he leaves the Scheme…"

MATERIAL FACTS

4. Mr Crabb was born on 24 November 1943. He joined the NCR (Scotland) Pension Plan in 1964 and at the time of his retirement was entitled to both Final Salary and Money Purchase benefits.

5. Mr Crabb requested an early retirement quotation from his employer on 22 May 2003. Prior to this in February 2003 he had asked the Compensation and Benefits Manager at NCR how the Inland Revenue maximum pension was calculated. He also applied for Voluntary Redundancy during the course of the year, but was turned down. 

6. Figures for retirement at 31 December 2003 were obtained from Mercer Human Resource Consulting and issued to Mr Crabb on 11 August 2003. The statement quoted a total pension of £34,844.62 p.a., of which £29,977.11 p.a. emanated from the defined benefits section whilst the balance of £4,867.51 p.a. came from the defined contributions section.

7. Mr Crabb disagreed with the figures that had been given to him, and on 13 August 2003 provided NCR with a detailed breakdown of his own calculations. He thought that the DB benefit had been overstated by some £3,700 p.a.

8. The Compensation and Benefits Manager at NCR replied to Mr Crabb's enquiry on 16 September 2003, explaining in an e-mail that Mercers, when calculating the benefit had invoked a guarantee that applied to pre-1989 members like Mr Crabb. 

9. Mr Crabb had a Free Standing AVC policy which matured in November 2003. When the provider contacted him about the benefits under this arrangement, he again wrote to NCR expressing his concerns about the quotation that he had been given in August, saying:

"Just how 'cast in stone' is the pension quotation I received on 11/8/03, for retirement on 31/12/03?

I wouldn't want to make the decision to retire on December 31, and find out in 2004 that the figures have changed dramatically"

10. The Compensation and Benefits Manager, in his response to Mr Crabb’s query, referred only to the non-guaranteed DC element of his pension:

"As you have monies invested in the medium term fund, the pension you receive on retirement from this part of your pension will be based on the investment performance of that fund and as such carries no guarantees. I would like to think that your pension may increase slightly, but this very much depends on the circumstances at your retirement date…"

11. Mr Crabb retired from NCR on 31 December 2003.

12. Mercers wrote to Mr Crabb on 19 February 2004 to confirm the benefits payable on his retirement. They sent him a schedule detailing how his benefits had been calculated an in a covering letter said: 

"These figures take into account your final earnings as advised to us by NCR (Scotland), your actual Prudential AVC fund value and your DC fund values as at 31 December 2003.
You will see that the pension figures now quoted are lower than our previous quotation. This is because our original figures had excluded the 'Ceding' monies from the calculation of your DC 'minimum' benefits leading to the 'no worse off' guarantee biting incorrectly. This error was then compounded by adding on the pensions secured by the 'ceding' monies to the 'no worse off' guarantee pension.”
Mercers say that the various terms which I have placed in quotation marks:
“all relate to the guarantee that was given to all active service members of the Plan who transferred over from the DB only section to the Hybrid section on 1 September 1989. This guarantee was known as the ‘no worse off guarantee’. The guarantee operates so that when a member comes to retire, the pension from their defined benefits accrued from 1 September 1989 plus the pension that can be purchased with their ‘minimum DC fund’ is compared with an alternative benefit formula and the greater amount paid. The minimum DC fund for this purpose is the part of the member’s C funds, had they paid the minimum level of contributions under the Plan (which is 3% of pensionable earnings from the member and 1.5% from the employer). In addition, this DC fund also includes the ‘ceding amount’ which was a one off sum of money that was paid by the employer into the member’s fund at 1 September 1989 to set up their fund.”
13. Mr Crabb responded to Mercers’ letter by e-mail on 20 February 2004.

"…As you can imagine, I am extremely disappointed to find that my pension will be substantially lower than that detailed in your previous quotation, (£1831.70 less per annum, by no means compensated for by an increase in the lump sum of £1525), bearing in mind that I queried the previous quotation.

As far as I am concerned, I have made every reasonable effort prior to my retirement date, to ensure that my pension entitlement was going to be as quoted, with the further expectation that it would in fact be higher than quoted, due to the increase in fund values between the date of the quotation and December 31, 2003 and to holiday pay which would be included in my December 2003 salary. My decision to retire on December 31, 2003 was based on these expectations, and had I been aware that my pension would actually be lower, I would have delayed my retirement in order to increase my pension…"

14. On 23 February 2004, Mr Crabb raised a further query about the value of his defined contributions fund:

"I regret that I have now noted a further discrepancy in the retirement calculations provided, as detailed below

From the figures provided:

Pre 97 DC Fund Value
£66743.11

Post 97 DC Fund Value
£22420.68

DC AVC Fund Value

£15144.22

Therefore Total DC Fund
£104308.01

However, from my DC Investment Statement to 31/3/03, my fund at 31/3/03 comprised 2128.193657 units of Fund B, at 39.7146 per unit = £84520.36

At 31/12/03, the unit price for fund B was £48.8789, (This figure extracted from the table of monthly unit prices published by Compensation & Benefits) therefore my 2128.193657 units would be valued at £104023.76.

In the period from April to December 2003, the following contributions have been made to my DC Fund:

DC Contributions

£1511.20

DC AVC Cont


£  604.28

Company Cont

£  755.60

Total Cont


£2871.08

Therefore I would expect my totals DC fund at 31/12/03 to have a value of at least £104023.76 + £2871.08 = £106894.84, and this figure should in fact be higher, given that units bought each month from April 2003 have appreciated in the period to December 2003. My approximate calculations show that the final value of my DC fund at 31/12/03 would be in the region of £107115."

15. NCR responded to Mr Crabb's query on 23 February 2004, saying: 

Your funds are normally valued at the last known unit price, which if you retired at the end of December, would be the November prices.

I'm not sure which funds you were invested in, but all are showing a positive return since 1 April 2003 so I would agree that your fund value at retirement should be more than is shown on your March 2003 statement plus the value of employee and employer contributions.

I would suggest that you request Mercer to confirm the number of units you have in each of the funds at the time of retirement to check this.

Regarding the guarantee, this is calculated at 1/100ths for service after 2 September 1989, plus the pension purchased by employee contributions of 3%, employer contributions of 1.5.5 plus the initial ceding monies that were applied at the time the new scheme was set up. This is then compared to the pension guarantee."

16. Mr Crabb then raised the issue of whether or not holiday pay was pensionable. In an e-mail to NCR dated 4 March 2004 he wrote: 

"Mercers…seem to think that holiday pay I received in December doesn't count as pensionable salary - but they are awaiting clarification from you.

I recall asking you in December whether it was 'pensionable', and you said YES. (Since surely holiday pay is salary?)"

17. NCR replied, also  by e-mail, later the same day:

"Holiday pay is not pensionable, and pension contributions are not deducted from the amount." 

18. A fuller response on 19 March 2004 stated

"I have now consulted [the Pensions Manager] and the Plan's legal documentation and can confirm that:-

A) The Plan's Rules do specifically exclude holiday pay from the definition of Pensionable Earnings.

B) Actual practice when providing us with Earnings information for members leaving the Plan is also to specifically exclude holiday pay"

19. Mr Crabb invoked the Internal Dispute Resolution Procedure stage 1 on 30 March 2004. In his letter he said that:

"…this whole affair has caused me some considerable stress and inconvenience. I had looked forward to a welcome relief from the stressful position which I held at NCR, but this has not proved to be the case…"

20. Mr Crabb then wrote to NCR on 27 May 2004 claiming that his pensionable salary should have been calculated taking into account his 2003 bonus.

"Having received the bonus payments for the calendar year 2003 on May 1 of this year, and having noted the high level of bonus paid for 2003, we wish to suggest that having left NCR on December 31, 2003, our pension calculations should include the bonus payments accrued during the calendar years 2001, 2002 and 2003, rather than the bonus payments for the calendar years 2000, 2001 and 2002."

21. NCR responded to this claim on 2 June 2004.

"…I am unable to agree that the bonus received on 1 May 2004 should be taken into account in the calculation of your pension.

As you anticipated, I can confirm that only the bonuses actually received during the last 3 years of your pensionable service should be taken into account for this purpose.

Under the current Plan Rules your pension is calculated by reference to your Final Pensionable Earnings. Your Final pensionable Earnings are based on your earnings, as defined in the Rules, less a deduction to take into account of the benefits from the State pension scheme. The definition of Earnings in Rule 2 of the Plan Rules is as follows:-

'Earnings means, in relation to a Member the amount certified by the Participating Employer to be his total gross monetary earnings including any overtime, shift premium commission and bonus (but excluding director's fees, holiday pay and any commissions, bonuses or other earnings which do not normally become due for payment until after the date on which the Member retires or otherwise leaves the Scheme) from the Participating Employers for the purposes of the Scheme.

A certificate of a Participating Employer as to the amount of Earnings shall be final and conclusive.'

It appears quite clear from this definition that the bonus which became due for payment on 1 May 2004 should not be included for the purposes of the calculation of your pension."

22. Although Mr Crabb had invoked stage 1 of the Internal Disputes Resolution Procedure with NCR on 30 March 2004, in a letter dated 30 June 2004, he agreed that his complaint should be treated as a direct claim against Mercer Human Resource Consulting.

23. Mercers' legal representative responded to Mr Crabb's claim in a letter dated 3 November 2004.

"…Mercer apologises for the fact that the quotation provided to you in August 2003 was incorrect and apologises that the error was not identified at the time you raised your query in September 2003 and corrected at that stage. In recognition of the inconvenience caused to you in querying the pension quotation and by late payment of your lump sum and your pension as a result of the need to identify and correct the error, Mercer is willing to make an ex gratia payment in the sum of £250 for distress and inconvenience and a further payment of £750 in respect of any lost interest…"

Mercers however, refused to accept Mr Crabb's claim of that he had relied to his detriment on the incorrect quotation and would not entertain his claim for compensation under such a head.

24. Mr Crabb did not accept Mercers offer other than in respect of a modified figure for lost interest on late payment of his benefits. He proceeded to stage 2 of the Internal Disputes Resolution Procedure on 29 November

25. The Trustee responded to Mr Crabb's application under IDRP2 on 25 January 2004

"This is in response to you letter dated 29 November 2004 in which you asked for three issues to be raised with the Trustees in accordance with the Internal Dispute Resolution Procedure (Stage 2).

I can now advise you that the Trustees have considered these issues carefully, and would reply as below.

1: Amount of pension in relation to quoted amount

Our understanding of the current position is that you are in touch with the (a trade union’s) Pensions Department regarding your case… In view of this, and the fact that the trustees are paying your benefits as calculated under the Plan rules, it is our view that the current procedures should be allowed to run to completion before any further intervention from the trustees (if this is necessary).

2: Month-end value as basis of calculation of defined contribution fund

As previously advised…when a member retires, defined contribution funds are valued at the last known unit price. Since you retired at the end of December 2003, the last known unit price would be the November 2003 unit price.

3: Exclusion from pensionable earnings of bonus and holiday pay normally becoming due for payment after retirement

As previously advised…the Plan's Trust Deed and Rules state that pensionable earnings excludes directors' fees, holiday pay and any commissions, bonuses or other earnings which do not normally become due for payment until after the date on which the member retires or otherwise leaves the Scheme.

26. Mr Crabb says that holiday pay on the final pay slip issued to him before the termination of his employment was shown as a miscellaneous payment from which pension contributions were not deducted. 

SUBMISSIONS

From the Trustee

27. Under the Plan, money purchase fund values are calculated using the most recent monthly unit price available at the retirement date and that the member receives the price quoted, whether the subsequent prices at the date of disinvestment have risen or fallen. The unit price for the end of one month would not be known until the middle of the following month; thus, the November 2003 unit price was not declared until 12 December 2003 and the December price only became available on 16 January 2003.

28. The Trustee understands that employees are paid cash in lieu of holiday accrued but not taken at the time of leaving employment. Such holiday pay is specifically excluded from 'Earnings' and 'Final Pensionable Earnings' as defined in the Rules.

29. The Trustee also understands that annual bonuses based on the company's financial results are paid by NCR in the March following the end of the company's financial year on 31 December. The Trustee contends that such payments are excluded from inclusion in Final Pensionable Earning under the Rules.

From Mercers

30. Mercers consider that the Trustee’s approach of valuing member’s DC funds using the latest unit price available at the effective date of retirement, transfer or death is entirely appropriate. It may not be clear from the Trustee’s submissions that the DC funds, whilst described as units for the purpose of the valuation and valued as such on a monthly basis, are not invested in unitised funds with a daily unit price but are rather made up from the DC Plan assets invested generally in a range of investments across a variety of funds with different managers. As such there is no daily unit price available. Once a month the value of these investments are combined to calculate a unit value which can be used to calculate the latest value of any individual member’s funds. The benefit of this approach is that investment management charges are minimised which is reflected in the value of the member’s share of the funds. However, it is necessarily the case that the underlying assets may not have been valued on the same date that a member retires or transfers out of the Plan. This approach is applied consistently across the Plan.
31. It would be inappropriate to expose a member to expose a member to investment risk for a period after he had chosen to retire and, in order to enable the pension to be settled as soon as possible after the retirement date, the practice is to use the most recent fund value available at the date the member retires. As the assets are not unitised and the unit values simply reflect a share of the value of the overall asset class, there is no cross subsidy between members.
From the Applicant

32. The proviso in the definition of Earnings about earnings 'which do not normally become due for payment until after the date on which a member retires', applies to all the preceding items, including holiday pay. Since holiday pay is normally paid (and was paid) with an employee's last salary payment, before retirement. it is patently not excluded by the proviso quoted.

33. The bonus 'earned' for the calendar year 2003 (and paid to him in 2004) 'was not a bonus which per se 'becomes due for payment after the date on which the Member retires'. The bonus in question was not a 'terminal bonus' or a 'retirement bonus' which became due for payment after the date on which a Member retired. Rather it was a bonus which was 'earned' during the calendar year 2003, and just happened to have been paid retrospectively after retirement.

34. The incorrect pension quotation which he received was the major factor in his decision to retire on 31 December 2003. At the time his wife was aged 40 and he had two children aged 14 and 16. He considered it a necessity to maximise his pension, within IR limits in order to provide for his dependants, especially his children who he hoped would be going to university. 

35. Mr Crabb says that he took out his FSAVC policy at age 50, with a notional retirement age of 60 (4 November 2003). At the time he was dissatisfied with the performance of the NCR Pension Plan, but says that promotion towards the end of his career dramatically changed his financial position and that his retirement objective became ‘retirement with a pension of 2/3rds of salary. He says that he has not yet utilised the accrued fund to purchase an annuity.

36. He is adamant that his desire was to receive the maximum pension available within IR limits and would have postponed his retirement in order to achieve this. His wife, being 20 years younger than himself was likely to remain in employment for some time and the idea of being a ‘house-husband was not appealing. He felt able to cope with the stresses of his job, which had reached an interesting stage and it was only the belief that he could not enhance his pension further led him to consider retirement.
CONCLUSIONS

37. Holiday pay should, under the rules of the scheme normally be regarded as “earnings” for the purposes of the Scheme. But there is an exception where such payments become due for payment only after the date on which the member leaves the scheme. This is what happens when a member receives pay in lieu of holiday on the termination of his employment. Payments of that kind are not pensionable even if, as in Mr Crabb’s case they were received before they strictly became due.
38. I see no reason why the words which do not normally become due for payment until after the date on which the Member retires should be interpreted differently when applied to payments of bonus than it does when applied to holiday pay. Thus bonuses are ordinarily to be regarded as earnings  unless they become due for payment after the member has left the scheme. 
39. Mr Crabb has argued that a bonus paid in the May following his retirement in December should form part of his Earnings. The basis of his argument is that he was employed by NCR for the whole of 2003 and contributed towards the company's profits. The question is, however, whether or not the rules of the pension scheme provide for the inclusion of post-retirement bonuses to be included in the definition of Earnings. Some bonuses do qualify. Those excluded are those which do not normally become due for payment until after the date on which the Member retires. I do not agree with Mr Crabb's submission. The bonus in question was based on financial results for the year to December 2003. It was declared in February 2004 and paid to Mr Crabb in May 2004. It could not have been calculated until the financial results had been finalised and could not have been due to be paid until sometime after that. I do not uphold this part of the complaint.

40. Mr Crabb has questioned the method by which his money purchase fund at retirement was calculated. He says that he was disadvantaged by the Trustees using the latest valuation price available (that for the month of November 2003 which was declared on 12 December 2003) rather than that for December 2003 which was declared on 16 January 2004.  While he is no doubt right in saying with hindsight that the later date would have produced a higher valuation he could just as easily have been coming to me in other circumstances claiming that a higher earlier valuation should have been chosen. 
41. The Rules do not specify how or when such valuations should be calculated and I see no reason to be critical of the particular approach provided it is consistently used. There is no evidence to the contrary. 

42. Mr Crabb also says that had he been given the correct information by Mercers in September 2003 following his request for retirement figures, he would have remained in employment with NCR in order to increase his pension entitlement.

43. Whilst Mr Crabb did query the figures that he had been given with NCR prior to his retirement, I am not convinced, despite what he has told me, that he would have remained in employment had he been given the correct information. His unsuccessful application for voluntary redundancy under an exercise carried out by NCR in April / May 2003 would indicate that possible retirement was in his thoughts at that time. He also wrote  to NCR in March 2004 following his retirement to say that he had 'looked forward to a welcome relief from the stressful position which he held…' Mr Crabb also had a FSAVC policy which matured in November 2003. Given all those indications of a desire on his part to retire early I doubt whether his position would have been different had he been quoted a figure in September 2003 of £33,408.12 p.a. rather than the overstated £34,844.62 p.a.. The difference in these figures is unlikely in my view to have caused Mr Crabb to take a different decision.

44. However, what is without doubt, is that the late realisation that his future pension would be lower than he had been led to believe must have been a source of considerable disappointment to Mr Crabb, especially when he had taken the trouble to check the figures with the Trustees. I therefore make a direction below which recognises this.

DIRECTION

45. To redress the injustice identified in the previous paragraph Mercers, who have accepted responsibility for this should pay Mr Crabb the sum of £250 within 14 days of receipt of this determination. in respect of distress and inconvenience. This appears to be a reasonable offer which I recommend Mr Crabb now accepts.

DAVID LAVERICK

Pensions Ombudsman

15 January 2007
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