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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mr R

Scheme
:
NHS Injury Benefit (Scotland)

Respondents
:
Scottish Public Pensions Agency (SPPA)

MATTERS FOR DETERMINATION 

1. Mr R is aggrieved that the SPPA have rejected his application for a permanent injury benefit (PIB).  He also complains of delay by the SPPA in informing him that he may be entitled to this benefit.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS FROM THE NATIONAL HEALTH SERVICE (SCOTLAND) (INJURY) BENEFITS REGULATIONS 1998 (the Regulations)

“Part II

INURY BENEFITS

Persons to whom the Regulations apply

3.
(1) Subject to paragraph (3) of this Regulation and Regulation 16, these Regulations apply to any person who, while he-

(a) is in the paid employment of an employing authority;

(b) is a practitioner;

(c) holds an appointment with an employing authority the terms of which declare it to be honorary;

(d) holds an appointment as a member of such a body, constituted under the National Helath Service (Scotland) Act 1978 (a), as the Secretary of State may approve;

(e) is providing piloted services; or

(f) is a medical practitioner who is a pilot scheme employee and for whose employment the consent of the Health Board which is a participant in the pilot scheme in question has been obtained,

(hereinafter
 referred to in this regulation as “his employment”), sustains am injury, or contracts a disease, to which paragraph (2) applies.  

 (2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other disease contracted, if –

(a) it is wholly or mainly attributable to the duties of his employment;

(b) it is sustained or, as the case may be, contracted while, as a volunteer at an accident or emergency, he is providing health services which his professional training and code of conduct would require him to volunteer; or

(c) it is sustained or, as the case may be, contracted while he is travelling as a passenger in a vehicle to or from his place of employment with the permission of the employing authority and if in addition-

(i) he was under no obligation to the employing authority to travel in the vehicle but, if he had been, the injury would have been sustained, or the disease contracted, in the course of, and have been wholly or mainly attributable to, his employment, and

(ii) at the time of the injury or the contracting of the disease the vehicle was being operated, otherwise than in the ordinary course of a public transport service, by or on behalf of the employing authority or by some other person by whom it was provided in pursuance of arrangement made with the authority.  

  (3)  These Regulations shall not apply to any person in relation to any injury or disease wholly or mainly due to, or seriously aggravated by, his own culpable negligence or misconduct.

Scale of benefits

(4) (1)  Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person’s earning ability.

Medical examination

19. The Secretary of State may require any person entitled, or claiming to be entitled, to an allowance under Part II of these Regulations, or under Part III of these Regulations on the grounds that he or she is incapable by reason of permanent ill health or infirmity of mind or body of earning his or her own living, to submit to a medical examination by a registered medical practitioner selected by the Secretary of State, and in that event the Secretary of State shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Secretary of State shall take that report into consideration together with the report of the medical practitioner selected by the Secretary of State.

Determination of questions

22.
Any question arising under these regulations as to the rights or liabilities of a person to whom the regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.

MATERIAL FACTS

3. Mr R was employed as a Security Officer at the Royal Edinburgh Hospital. On 12 May 2003, whilst at work, Mr R was assaulted and suffered an injury.  He went on sick leave between 13 May and 16 May 2003, 26 May and 23 June 2003 and 10 July and 23 November 2003.  

4. The SPPA have stated that it is the responsibility of the employer to notify any employee of their right to apply for a PIB.  The SPPA provided Mr R with an injury benefit application form by way of letter dated 4 March 2004.  He replied on 7 March 2004 and was informed by way of letter dated 12 March 2004 that his application had been sent to the Pay Department.   

5. Mr Singh, the Staff Counsellor, wrote to Mr R on 18 November 2003:

“As you know, we have been meeting since July in the wake of the physical assault on you by the male REH patient.  You will remember that at that time I was seriously concerned for your psychological health because of your reaction to the assault, so much so that I requested your manager to refer you to either a clinical psychologist or a psychiatrist in case I was overlooking important signs and symptoms.

Now, we are in November and your psychological functioning is quite different from then.  Since September you have been expressing more in the way of indignation and disappointment surrounding the aftermath of the incident.  I note that I began seeing you in July and the assault took place in May…

..As things stand now and for the past two months I am not concerned anymore about your mental health.  Therefore, we do not have to continue meeting for personal counselling purposes.  However, I am here for you until the end of March when I retire if ever you need to contact me.” 

6. The SPPA state that Mr R’s case was accepted by them for a payment of temporary NHS Injury Benefits for loss of earnings suffered due to his assault at work.  This was calculated without any need for the case to be passed to their medical advisers for advice as the SPPA accepted an incident had taken place, which was wholly or mainly attributable to his employment.  

7. Attempts at redeploying Mr R were unsuccessful and he resigned with effect from 23 July 2004.  It is understood that, following his resignation, Mr R took up employment as a store detective.

8. The SPPA state that it was not until October 2004 that all information had been collated and not until 27 October 2004 that Mr R agreed for his application to be assessed based on the evidence already held.  He was then informed that his application for PIB had been referred to BMI Health Services (BMI) the SPPA’s medical advisers and told that BMI would also assess the degree of permanent reduction of earning ability caused by the incident.

9. BMI provided their report to the SPPA on 5 November 2004.  BMI concluded that Mr R had not sustained a qualifying injury.  The report stated:

“The medical and other evidence provided has been considered in detail.  The fact that an assault occurred on 12 May 2003 and that this resulted in physical and psychological ill health is accepted.  However, a case for permanent incapacity for normal duties as a Security Officer has in my opinion not been proven.  The medical information on file suggests that a good physical and psychological recovery from his injuries was achieved by November 2003.  Attempts at a return to work appear to have failed or not been successful for reasons other than medical.  Any residual disability directly attributable to the incident described is now likely to be minimal.

Application of title to a Permanent Injury Benefit Award is therefore not applicable.  There is no evidence of any ongoing ill health that can be mainly or solely attributed to Mr R’s NHS employment or the incident described.”

10. On 12 November 2004, the SPPA informed Mr R of their decision that, based on the opinion provided by BMI, he did not qualify for permanent benefits.  On 25 January 2005, Mr R wrote to the SPPA and made a request for his case to be reviewed.  As part of the review Mr R had a consultation with Dr Mackenzie, a Scheme Medical Advisor, on 7 March 2005.

11. Dr Mackenzie’s report, dated 8 March 2005, to BMI stated:

“Mr R was employed as a Security Guard at the Royal Edinburgh Hospital for approximately two years.  On 12 May 2003 he was assaulted by an in patient who was described as violent and aggressive towards staff members.  This individual set off a fire alarm and Mr R was called to assist.  On challenging the patient Mr R was punched on the left side of the face.  He continued in pursuit of the patient and fell to the ground and was kicked in the face and chest.  After a struggle, of approximately twenty minutes two members of the public came to his assistance.

Mr R attended Accident and Emergency at the Royal Infirmary where he was found to have a fractured nose, bruising to his neck and back and bruised ribs.  After this assessment he returned to the Royal Edinburgh Hospital to lock up as he was still in possession of the Hospital keys.  Mr R attended his General Practitioner and underwent surgery to straighten a displaced nasal fracture on 26 May 2003.  He was certified unfit for his duties for a period of one month but during this period he was telephoned at his home by Hospital Management enquiring as to why he had allegedly accused a receptionist of not following procedures during the incident.  Mr R regards management’s involvement during this period as inappropriate.

During this period Mr R developed impaired psychological wellbeing characterised by feelings of acute anxiety with sweating, nightmares and insomnia.  His wife testifies that his personality changed and that he became very easily upset and was emotional and tearful and lost his self-confidence.

On initial return to work he attended an aggression management course but was unable to complete this due to anxiety triggered by simulated assaults.  He was referred to Occupational Health who arranged counselling which continued until December 2003.

Mr R’s symptoms continued in spite of counselling but no medication or psychiatric referral was deemed necessary.  He continues to experience the symptoms referred to previously and becomes nauseous and tremulous at the prospect of returning to the Royal Edinburgh Hospital or its vicinity.  Mr R lives in fear of meeting his assailant in the street following his discharge from Hospital.  I understand that this case remains under the consideration of the courts and sentence has been deferred until April 2005. 

Mr R states that he has received no support from the various professional bodies involved in his case and no longer trusts the professionals.  He resigned from his post in July 2004 after declining several job offers although I understand that these involved working at the same location at the Royal Edinburgh Hospital.

With regard to previous medical history, Mr R has been fit and healthy except for falling through a roof whilst pursuing a thief fourteen years ago.  He lives with his wife who suffers from multiple sclerosis and she states that ongoing anxiety in relation to this case has resulted in a deterioration of her condition.  Mr R smokes 16 cigarettes a day and has been abstinent from alcohol for ten years.  He has been employed as a Store Detective in a large city store since August 2004.

On examination Mr R appeared tense and intermittently distressed and tearful when recounting his history.  He was a good historian and made good eye contact throughout the consultation.  Mr R has returned to work as a Store Detective.  He continues to experience symptoms particularly on encountering any former patients of the Royal Edinburgh Hospital in the store in which he works.  He has feelings of anxiety in relation to possible encounters with his former assailant but has required no medication and no psychiatric referral has been deemed necessary.

I hope the foregoing is sufficient to enable you to address the question of award of permanent injury benefit but if you require further information please do no hesitate to get in touch.”    

12. In their report to the SPPA, dated 11 March 2005, BMI stated:

“The substantial documentary evidence provided in this gentleman’s file suggests that as a result of an assault at work on 12 May 2003, Mr R has developed symptoms related to his physical and psychological ill health.  His physical health improved reasonably soon after the injury, however documentary evidence suggests that in order to deal with anxiety that he underwent some counselling sessions but no medication or psychiatric referral was deemed necessary.  I understand that he resigned from his post in July of 2004 after declining several jobs offered.  Following his resignation, documentation suggests that he has returned to work as a Store Detective.  I understand that his case remains under the consideration of the Courts and sentence has been deferred until April of 2005.

I would agree with my colleague Dr Almond that the medical information on file suggests that a good physical and psychological recovery from his injury be achieved by November 2003.  Although Mr R indicated that he still experienced some ongoing symptoms, he is not subject to any medication and no psychiatric referral has been deemed necessary…

…Following the above, it will be reasonable to conclude that this gentleman’s application of Title to a Permanent Injury Benefit Award on First Review cannot be supported since there is no evidence of any ongoing ill health that can be mainly or wholly attributable to Mr R’s NHS employment or the incident described.  The appropriate signed certificate to confirm my advice is attached for you to use.  Following the above, an assessment of Permanent Degree of Reduction of Earning Ability is not appropriate.”

13. The SPPA informed Mr R that he would not be entitled to a PIB award, by letter dated 18 March 2005.  That letter, which also provided verbatim the opinion provided by the medical adviser, stated:

“For someone to be entitled to Permanent NHS Injury Benefits, the Scheme has to be satisfied that the injury disease is wholly or mainly attributable to your NHS employment and has caused a permanent reduction in earning ability of more than 10%.  Our medical adviser unfortunately does not consider that there is any evidence of any ongoing health problems that are wholly or mainly attributable to your NHS employment.”

14. The SPPA state that a person who has been rejected for injury benefits may in the first instance apply to the SPPA for a review of his application.  If the application is again rejected and the individual does not wish any further reviews he may appeal to the Scottish Ministers to determine his case in accordance with Regulation 22 of the Regulations which states:

“Any question arising under these regulations as to the rights or liabilities of a person to whom the regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependent of such a person, shall be determined by the Secretary of State.”

(From 1 July 1999 the functions of the Secretary of State in regard to the Injury Benefits Regulations have passed to the Scottish Ministers). 

15. Regulation 19 of the Regulations allows that the Scottish Ministers may require any person entitled, or claiming to be entitled, to an allowance under Part II of these Regulations, or under Part III of these Regulations on the grounds that he or she is incapable by reason of permanent ill health or infirmity of mind or body of earning his or her own living, to submit to a medical examination by a registered medical practitioner selected by the Scottish Ministers and in that event the Scottish Ministers shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Scottish Ministers shall take that report into consideration together with the report of the medical practitioner selected by the Scottish Ministers.

16. The Regulations do not direct that the Scottish Ministers are required to appoint an ‘independent medical referee’ nor therefore do they define the meaning of ‘independent’.

17. In appointing a medical referee in a determination case, policy staff, working on behalf of the Scottish Ministers, seek to find the most suitable specialist who is within reasonable travelling distance of the appellant.  It is set out in the SPPA guidance on the Scheme’s internal dispute resolution (IDR) procedures that the SPPA will appoint an “independent medical advisor” to provide advice in making a determination under the Regulations.  No specific definition of ‘independent’ is given, although in practice the SPPA state that a working definition is taken to be a specialist who has not been involved in the case previously.  In considering the independence of the referee, the SPPA state that it will check with operations branch and the appellant to ensure that the referee has not been involved with the appellant or his case in any way previously.  They would not necessarily consider a doctor who worked in a different area of the same hospital where the appellant was employed as not being independent unless the appellant had specifically asked not to be seen by someone at the same hospital.  In some cases appellants are more than happy to be seen at the same hospital as it is local and saves them the inconvenience of travel further afield.

18. On 25 April 2005, Mr R was informed that he could appeal against the decision by applying for a formal determination of his case by Scottish Ministers.  He was told this would be a more involved procedure than a review and would involve a specialist in his condition who would consider the case independently.  

19. Mr R had also contacted the pensions advisory service (TPAS) who told him that he could appeal to the same office with new medical evidence, or seek a determination from the Scottish Ministers on the basis that the medical evidence, or the procedure used to assess his case, was in some way flawed.  

20. In cases where an applicant has been unsuccessful in a review request, they have the option under the provisions of the Scheme, as outlined in the SPPA’s IDR procedure, to request that Scottish Ministers determine their rights under the terms of the Scheme.

21. On 9 May 2005, Mr R lodged such a request to the Scottish Ministers. The SPPA wrote to Mr R on 20 June 2005, telling him that it would be necessary for him to undergo an examination by an independent medical referee and provided two possible referees.  Dr Backed, Consultant in Psychiatry at St John’s Hospital in Livingston and Dr Premal Jitendra Shah, Consultant in Psychiatry at the Royal Edinburgh Hospital.   To enable the determination to proceed Mr R attended an appointment with Dr Shah on 10 August 2005.

22. Dr Shah provided his report to the SPPA on 10 August 2005.  In his report Dr Shah stated that his psychiatric assessment was incomplete, as the interview had to be terminated because Mr R had become very distressed and angry and that Dr Shah had feared for his own safety.  However, he went on to state:

“As such his psychiatric assessment is incomplete without having the ability to interview Mr R and examine him in detail.  His current documentation does not indicate any other conclusion other than he recovered from the effects of his injury and as capable of returning to his previous or equivalent duties without loss of earnings.

He would still benefit from being comprehensively examined from a psychiatric point of view.  I would suggest that it would be in nobody’s interests for him to have contact with any psychiatrist in the Lothian Region.  It may be more fruitful to seek an opinion from. a psychiatrist from either Lanarkshire or from Glasgow, who Mr R would be able to trust, given that there was no connection whatsoever with NHS Lothian.

It would be necessary to advise Mr R that such an interview would be to provide a detailed assessment for the purposes of an independent view of the contribution of his injuries to his current mental health, and possibly in relation to his claim.  It would need to be made clear to Mr R that abusive, aggressive and threatening language and behaviour would be unacceptable, recognising that recounting his history is distressing.”

23. The SPPA state that Dr Shah’s report had to be disregarded because it was incomplete as Dr Shah had terminated the interview because of what he judged to be Mr R’s unreasonable behaviour.  

24. Mr R was then offered a further appointment, on 12 September 2005, with another medical referee, Dr Wilson, Consultant Psychiatrist who was based at Gartnavel Hospital in Glasgow, but Mr R was unable to attend due to having a prior appointment elsewhere.

25. The SPPA offered a further appointment on an alternative date at which point Mr R complained of financial hardship.  The SPPA made the unusual offer of agreeing to reimburse Mr R for the cost of making the journey, but Mr R stressed that he could not afford the cost of the ticket in the first place and told the SPPA to determine his case solely on the evidence held on the file.

26. A train journey between Edinburgh and Glasgow takes between 40 – 50 minutes and a cheap day return can cost between £8 and £16. 

27. On 12 September 2005, the SPPA wrote to Mr R and an extract of that letter reads:

“I note however that during your later conversation with me that day that you now wish that we determine your case on the information we already hold.  Dr Wilson’s secretary has also contacted the Agency to confirm that you had cancelled your appointment for 12 September and did not wish to attend a further appointment.  

We will now proceed on your instructions and will inform you of the outcome of the determination in due course.”

28. The policy manager at the SPPA wrote to Mr R again on 29 September 2005:

“I refer to your telephone call to the Agency on 8 September 2005 requesting that you would like the Scottish Ministers to make a determination on your entitlement to receive Injury benefits under the above scheme without you attending for a further independent medical examination.

In view of the importance of this matter, before the Agency proceeds with the determination on this basis, I would like to ensure that you are aware that:

a) as there has been no independent medical examination carried out in preparation for the determination, that the determination made will be based on only the previous medical evidence available with your original application; and that

b) once the determination is made, there is no further appeal stage available within the Agency and under the Regulations.  Therefore, should you remain unhappy or dissatisfied, the only route left open to you is to approach the Pensions Ombudsman.

I would be grateful if you would confirm in writing, that you understand the position as set out above and that you wish the Agency to proceed with the determination without a further independent medical examination.  We will then aim to proceed with and complete the determination as soon as possible.”

29. The Chief Executive at the SPPA wrote to Mr R again on 3 October 2005:

“We spoke by telephone on Friday 30 September about your request for Scottish Ministers to make a determination of your entitlement to receive injury benefits under the National Health Service (Scotland) (Injury Benefits) Regulations 1998.

During the conversation you advised me that you did not intend to reply to Mrs Amos’s letter of 29 September and reiterated your previous request to proceed to a Ministerial determination as quickly as possible.

I advised you during our discussion that I thought that it would be in your best interests for you to undergo a further medical examination prior to the determination being made.  However, you made it clear that you did not wish to pursue this route.  You asked me to write to you confirming the date by which your determination would be made.

Against this background I am therefore confirming that the Agency will issue a formal Ministerial determination of your case by 7 October 2005.”

30. On 6 October 2005, the SPPA wrote to Mr R informing him of the outcome of the determination by Scottish Ministers.  It stated:

“Therefore after careful consideration and taking into account the previous medical evidence held in relation to your case the Scottish Ministers find that your current illness was not wholly or mainly attributable to your former employment.  They determine that you are not entitled to payment of injury benefits under regulations 3 and 4 of the National Health Service (Scotland) (Injury Benefits) Regulations 1998.” 

Submissions from Mr R

31. There can be no dispute that he was assaulted whilst working at the Royal Edinburgh Hospital. He has suffered a drastic reduction in earnings and is suffering from a stress-related illness because of that assault.

32. After his physical injuries healed and the operation on his nose was complete he did try to return to work.  However, he became afraid of having to confront his assailant.  He attended counselling and was told he was suffering from stress.

33. He was eventually put in the position that he had to resign from his work and as a direct result was put under a considerable amount of financial and emotional strain which prompted him to take up new employment with another security firm at reduced wages.  

34. It took almost a year before he was informed of his right to apply for PIB.

35. The assault is still very much at the front of his mind and he is still wary of approaching people.  The nightmares that he suffered after the assault still continue and, whilst he is not seeing a psychiatrist and not taking any medication, that does not lessen what happened to him.

36. He went to see Dr McKenzie as requested, who confirmed that he was suffering from stress relating to the assault.  Dr McKenzie told him that the fact he had returned to work would go against him.  

37. The report submitted on behalf of Dr McKenzie was submitted by someone that Mr R had not met and it totally disregarded Dr McKenzie’s comments that he continued to be suffering effects of the assault.  Neither Dr Almond nor Dr Saravolac had met him.  His doctor supports the view that he continues to suffer the effects of the assault.  Mr R states that he continues to have nightmares over the assault.

38. He agreed to see Dr Shah and, despite what Dr Shah states in his report, Dr Shah stated at the outset of the meeting he was employed by the Royal Edinburgh Hospital and asked Mr R if he wanted the meeting terminated.  Mr R declined. Mr R states emphatically that he was in no way unreasonable with Dr Shah, that he was asked to recount the detail of the incident to Dr Shah four times, that he told Dr Shah there was little point in continuing without demonstrating what happened, at which point Dr Shah called a halt to the meeting.  Mr R cannot account for Dr Shah stating that he feared for his own safety.  Mr R states he did not threaten Dr Shah.  Mr R says that he merely became distressed having to relive the detail of the original assault.  Both he and his family have suffered considerable stress as a result. 

39. He was then offered another appointment in Glasgow and, although the SPPA offered to reimburse his fares, they did not appreciate that he could not afford to pay for the travel in the first place.  He suggests an alternative could have been for the SPPA to have arranged for a psychiatrist to have instead visited him in Edinburgh. 

40. He states that his GP believes that he is suffering from a ‘stress related illness’ and also that there is a significant component of post-traumatic disorder relating to the assault, which counters the medical evidence that has been considered, and feels his GP’s opinion should now be taken into account. In his letter of 8 December 2005 to this office, Mr R’s GP states:

“As you will already be aware, following an assault by a patient at work in May 2003, he sustained a nasal fracture requiring manipulation.  Following this assault, Mr R presented to our Practice and his employer with quite severe stress related symptoms.  Whilst there is no doubt that some of this was in part related to difficulties Mr R encountered dealing with his employers, I think there can be no doubt that there was a significant element of post traumatic stress disorder.  Please find enclosed a copy of a letter from Dr A Downie on 9 October 2003.  Rather surprisingly by the following month there seemed to be a marked improvement in his stress levels.  Please find enclosed letter from Mr Singh, Staff Counsellor on 18 November 2003.  In retrospect, I suspect that this apparent marked improvement in Mr R’s wellbeing related to partial resolution of matters relating to his dispute with his employer and was in reality an overestimate of his recovery from post traumatic distress disorder.

Earlier this year in May, Mr R returned to the Practice, again complaining of a range of stress related symptoms, which, again, undoubtedly are partially related to ongoing employment difficulties, but are also an indication of the psychological difficulties relating to his initial assault which have never been completely resolved.  At a time when Mr R was probably not in a good position to make decisions about treatment, he unfortunately declined an offer of referral for psychological/psychiatric assessment.  When things appeared to get better towards the end of 2003, this was not taken any further and the opportunity to look at the post traumatic stress disorder component was missed.  Subsequent difficulties with attempts to get an independent assessment have only served to increase Mr R’s distress.  I would add that his behaviour over the past few months is not typical.  In the 10 years that I have known Mr R, I have always found him to be a fairly easygoing, straightforward person.

In summary, I believe that Mr R is currently suffering from a stress-related illness.  Whilst employment difficulties are obviously contributing to his current sense of injustice, I believe there is also a significant component of post traumatic disorder related to his assault in 2003 and this should be taken into account in considering his case.”  

41. He states that he has lost all faith in the ‘independent’ psychiatrists that are chosen by the SPPA. He says that the appointment of an independent doctor is unnecessary when his own GP is in a better position to discuss his state of mind.   He does not understand why the SPPA will only consider new evidence from yet another psychiatrist but will not consider the evidence from his own GP, particularly as he is not employed by the Royal Edinburgh Hospital.  

42. He complains that he was sent religious literature by the SPPA, which caused severe distress to himself and his wife.  

43. Similarly, he is unhappy that he was sent details by TPAS of another applicant and is concerned that his details may have been mistakenly disclosed to another party.

44. He says that, although the SPPA state that their internal procedures preclude them from reconsidering an application once it has been determined, there is nothing in the regulations that provides for that.

Submissions from the SPPA

45. Whilst neither the SPPA nor the Scottish Ministers dispute the fact that the incident took place, the medical information held suggested that there was a good physical and psychological recovery achieved by November 2003 and, although Mr R had indicated he still experienced some ongoing symptoms, he was not subject to any medication and psychiatric referral had not been deemed necessary.  

46. That although not all psychiatrists are based at the Royal Edinburgh Hospital, this is the main psychiatric hospital in Edinburgh and therefore those psychiatrists in the area are likely to have some connections with the hospital.  Since Mr R was very unhappy about any referee having connections with the Royal Edinburgh Hospital (though this was not expressed by him specifically at the beginning of the determination process and only became apparent that this was a real concern after the interview with Dr Shah) it concluded that appointment of another medical referee outside the Lothian area would be more appropriate. 

47. It was unfortunate that the SPPA did not find out about Dr Shah’s connection to the Royal Edinburgh Hospital and Mr R’s aversion to this until it was too late.  Mr R had agreed by telephone to see Dr Shah and confirmed that Dr Shah had no previous involvement in his case.  An appointment was made with Dr Shah at premises other than the Royal Edinburgh, so Mr R was not expected to enter his previous place of employment.  

48. Once the outcome of Mr R’s meeting with Dr Shah was known, the SPPA arranged for another medical referee to be appointed outside the Lothian area, who had no connection with the Royal Edinburgh Hospital.  Mr R declined an invitation to be examined by another referee and requested a determination on information already held.  The SPPA state that they advised Mr R that it was not in his best interests to follow this course of action but Mr R was adamant.  They say that they consider they took reasonable steps to carry out their obligation to appoint an ‘independent medical referee’.

49. Their internal procedures deem that, once an application has been determined, it cannot be reconsidered, although there is nothing in the Regulations that provides for that.

50. They are sympathetic to the position Mr R finds himself in and, if directed by the Ombudsman to re-open the determination process, so that Mr R can be seen by a further medical specialist (who could also consider any further medical or other evidence that Mr R wished to provide), would be happy to do so.

51. That, if Mr R is not prepared to travel outside the Lothian area, it may not be possible to find a referee in the Lothian area who does not have some link with the Royal Edinburgh Hospital.  The SPPA will reimburse Mr R for his reasonable travel expenses to attend another specialist. The only way in which new medical evidence could be considered would be part of a new application or if the Ombudsman directed that the matter be re-opened.  

52. They have a letter from Mr R’s GP; however, this evidence arrived after the determination by the Scottish Ministers, so has not been taken into account hitherto in consideration of Mr R’s application for injury benefits.

53. Mr R was sent religious literature by an employee of the SPPA who thought it might provide some comfort.  This should not have happened and Mr R was issued with an apology. 

CONCLUSIONS

54. To be entitled to a PIB award under Regulations 3 and 4 of the Regulations it has to be established that an applicant has suffered the illness or injury wholly or mainly as a consequence of their NHS employment and that their earning capacity is permanently reduced by more than 10% as a result. The process of establishing that involves the submission of medical evidence in accordance with Regulation 19.

55. There is no dispute that Mr R suffered an assault in the workplace, which caused both physical and psychological injuries. Mr R accepts that he has recovered from the physical injuries but firmly believes that he continues to suffer from symptoms of stress caused by the assault and is convinced that these are sufficient to qualify him for an award.  

56. Regulation 19 only requires the SPPA to appoint a registered medical practitioner and, although internal procedural guidance refers to an “independent medical adviser”, this is not a requirement of the Regulations.  

57. Whilst the appointment of Dr Shah could be considered to be in accordance with the Regulations, given the circumstances surrounding the injury, it was unfortunate that the connection between Dr Shah and the Edinburgh Royal Hospital was not identified until it was too late. However, at the time, Mr R did not raise any objection to seeing Dr Shah. 

58. The outcome was, however, that a medical opinion required by the SPPA was not obtained.  Although I accept that the SPPA did then make reasonable efforts to get a further medical opinion, for a number of reasons this was never actually achieved.  I note that one of the reasons was the cost of Mr R having to travel from his home in Edinburgh to Glasgow.  

59. Based on the medical evidence then available, and in the absence of a further consultation, the decision on Mr R’s entitlement to a PIB as things stand is not unreasonable. 

60. Whilst perhaps not unique, the circumstances of Mr R’s complaint are certainly exceptional, requiring exceptional consideration. It will be unusual for the consequences of an injury to manifest themselves in such an apparent aversion to a particular hospital and associated staff. The problems that brings in seeking to obtain “independent” medical opinions, even to the extent required by internal procedural guidance, are clear in this case. The SPPA have, in my view, acted reasonably in responding to this situation but have indicated that they will respond positively to directions from me which may assist in moving this matter forward. I welcome this pragmatic approach.

61. The Regulations do not preclude the re-opening of a matter once determined by the Scottish Ministers. The SPPA have said that they will be happy, if directed by me, to re-open the matter. I so direct below.

62. The SPPA hold medical evidence which was only received after the matter had been determined and which they have not therefore considered as part of Mr R’s application.  With the matter re-opened, this evidence now needs to be considered by an appointed psychiatric consultant.  I make an appropriate direction below. 

63. Because of the special circumstances of this case, the appointed psychiatric consultant should firstly consider this medical evidence along with all previous medical evidence and consider whether it qualifies Mr R for an award.  If this evidence proves to be inconclusive, to then identify whether Mr R will be required to attend a psychiatric examination. 

64. In view of the difficulties encountered by Mr R at the abortive consultation with Dr Shah, the SPPA should do everything reasonably possible to ensure that arrangements for this further consultation are as painless as possible for Mr R. I make a suitable direction below.  In what I would accept should certainly not be seen as a precedent, the particular circumstances of this case may require the SPPA to arrange for the issue of a flexible return travel ticket prior to the date of travel.  

65. Although there seems to have been some delay in Mr R being informed about how to apply for a PIB award, this did not prevent him from subsequently receiving a temporary injury allowance or being considered for an award of PIB.    

66. I consider that the SPPA have responded properly to Mr R’s concern at receiving religious literature, which should not have been sent, by issuing an apology. His complaint about being issued, by TPAS, with details relating to another applicant is not a complaint that is within my jurisdiction.

DIRECTIONS

67. Within the next 10 working days, the SPPA should re-open Mr R’s application and confirm to him that it is being reconsidered.

68. The SPPA should then, within 40 days, arrange for the appointment of a psychiatric consultant to consider afresh the medical evidence available and determine whether it is sufficient to reach a view on Mr R’s application or whether a further examination is required. This timescale allowing for the particular difficulties of identifying a suitably independent expert.  

CHARLIE GORDON 

Deputy Pensions Ombudsman

10 February 2006
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