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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr N G Barber

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Barber complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Barber states that the sales representative told him that paying AVCS would enable him to retire at least one year before normal retirement age.  Mr Barber also complains that the sales representative did not tell him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Barber is a member of the Teachers’ Pension Scheme.  On 11 October 1996 he met with Prudential’s sales representative and agreed to pay AVCs to Prudential.  Mr Barber was 36.  Mr Barber signed an AVC application form containing the following declarations:

“I am aware that I cannot retire voluntarily before age 60 unless either my employer grants me premature retirement or I retire on the grounds of ill health.”

“Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice.  Any advice given will relate only to the payment of additional voluntary contributions.”

“I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

“I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.”

“Because the facility is a way of investing money to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement; and therefore the Department for Education and Employment cannot guarantee that any particular level of benefit will be available at retirement.”

5. Section 2 of the application form contains questions asking if the applicant is paying additional contributions to the Teachers’ Pension Scheme in respect of family benefits, past added years, or repayment of previously withdrawn contributions.  These questions were not answered.  Mr Barber states:

“On section 2 of the application form I filled in, headed “Pension Scheme Details”, the representative treated the three parts collectively and told me that these schemes didn’t apply to someone of my age and level of salary, they were for people just beginning their professional career.”

Mr Barber also states:

“At no point during the meeting was buying back added years mentioned to me by the representative.  At that time I had never heard of buying back added years.  This was something that I only became aware of last year when my financial adviser met with me over a different matter.  On questioning him about my AVC, he informed me that if I had bought back added years instead of investing in the Prudential AVC, I would have had a better return…”

6. Mr Barber states:

“I made it clear that my wish was to have the option to retire early.  The representative informed me that this would give me that option, although he could not promise how much earlier I would be able to retire, as it is dependent on performance.”

“I was guaranteed by the representative that I would at least be able to retire one year early.”

7. The member’s AVC booklet, receipt of which was confirmed by Mr Barber, mentions PAY and explains that further information can be obtained from the administrator of the Teachers’ Pension Scheme.

8. Mr Barber has provided a copy of notes that he says were made by him when he met with Prudential’s sales representative.  These notes state that paying AVCs would enable early retirement at “either 1 or 2 years early – dependent on performance.”  Retirement one year early is quoted as “definite” and paying other contributions to the Teachers’ Pension Scheme is recorded to be “not appropriate for my age and level of salary – ignore.”  The declarations in the application form are referred to; “don’t worry – just says I have explained everything.”  The notes also recommend opting for completion of the application form only “unless you want me to come and annoy you again.”

PRUDENTIAL’S POSITION

9.
Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Barber about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

10. Prudential considers that Mr Barber’s employers or trade union, if he belonged to one, would have told him about PAY.

11. Prudential considers PAY to be “an expensive option” for someone aged 36.

12. Prudential has been unable to contact its former sales representative.  Prudential considers that there is no documentary evidence to suggest that Mr Barber was advised against PAY.

CONCLUSIONS

13. Mr Barber signed an AVC application form confirming that his attention had been drawn to the Teachers’ Pension Scheme booklet with regard to PAY.  He acknowledged receipt of Prudential’s AVC booklet which drew attention to that option and gave the address from which further information about PAY could be obtained.  His notes of the meeting with the representative make reference to “other Teachers Pension Scheme contributions” which would be a reference to PAY.  

14. Mr Barber also says that the sales representative advised him that PAY was not suited to his circumstances.  Mr Barber says that the sales representative explained that early retirement would depend on investment performance, but he also says that the sales representative guaranteed that AVCs would enable him to retire one year early.

15. AVCs increase the amount of pension available and no reduction is made to the AVC fund in the event of early retirement.  It would not be inaccurate for the sales representative to say that paying AVCs was a method of providing for early retirement.  The AVC application form signed by Mr Barber contained confirmation of his understanding that the consent of his employer to early retirement would usually be required.  The application form also contained a warning that no guarantee was given as to the amount of pension provided.  In such circumstances I have difficulty in accepting Mr Barber’s assertion that the sales representative guaranteed that AVCs would enable him to retire at least one year early

16. I do not uphold Mr Barber’s complaint.

DAVID LAVERICK

Pensions Ombudsman

15 May 2006
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