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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J J Stanway

	Scheme
	:
	Novar Pension Scheme (the “ Scheme")

	Respondent
	:
	Trustees of the Novar Pension Scheme (the "Trustees")


MATTERS FOR DETERMINATION 

1. Mr Stanway submits that the Trustees of the Novar Pension Scheme failed properly to consider his request for a Category 2, Ill Health pension, by not taking into account his medical condition at the time he originally applied for a pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME DOCUMENTATION


RULES OF THE BICC GROUP PENSION FUND (1 December 1999)

“Disability Pension

“13(1)   An In Service Member who retires from employment before Normal  

Retirement Date and with not less than ten years Pensionable Service (or such 

lesser period as the Trustees may agree in any special circumstances) shall be  entitled:-

Category 1

If such retirement is by reason of such physical or mental incapacity as the Trustees shall consider disables him from any further useful employment with the Company or any of the Subsidiary or Associated Companies in any capacity to an immediate pension payable for his life calculated in accordance with Rule 10 save that if his Pensionable Service is less than 40 years his pension shall be calculated on the Pensionable Service he would have completed had he remained in Pensionable Service until attainment of Normal Retirement Date (subject to a maximum of 40 years)

or

Category 2

“If such retirement is by reason of such physical or mental incapacity as the Trustees  shall consider disables him from continuing his own or any other similar type of work or he is either physically or mentally unsuitable for any other available work with the Company or any of the Subsidiary or Associated Companies to an immediate pension payable for his life calculated in accordance with Rule 10”

3. BICC Group Pension Fund announcement letter dated 10 July 1995
BICC GROUP PENSION FUND
This announcement summarises the changes the Trustees have agreed to make to the benefits structure. Formal amendments will be made to the rules.
1.
…


2.
New ill-health retirement facility

The existing rule, which takes account of potential service to normal pension age, will continue to apply. Under this rule the Trustees may approve an ill health retirement if the member is incapable of further useful employment within the BICC Group in any capacity. The medical evidence must clearly show that the member will not work again.

With effect from 6 April 1995 a new category of ill-health retirement has been introduced.

The new additional category takes account of service in the Fund up to the date of retirement only. This category covers the member who, on medical evidence, is judged incapable of continuing in his or her own or any other similar type of work and is either physically or psychologically unsuitable for other available work

The requirement for the member to have completed ten years pensionable service in the Fund continues to apply as does the Trustees' discretion to waive this requirement in appropriate cases.”
Members' Booklet (June 2002) Novar Pension Scheme - applicable to employees who joined the BICC Group Pension Fund before 1 November 1987:
“Ill-health retirement

Am I protected if I suffer from ill-health?

There are two categories of ill-health Pensions 

Category 1

If you cannot work again…

Category 2

If you cannot continue with your own or similar work and are unsuitable for any other work within the Novar Group, but may be capable of work outside the Group.

Your pension will be based on your Pensionable Earnings and Pensionable Service completed to your early retirement date (up to a limit of 40 years). It will not be reduced for early payment.”
RULES OF THE MB-CARADON PENSION SCHEME

“Early retirement on the grounds of ill-health
(1)
Any Member who (i) has at least two years' Pensionable Service, (ii) has produced evidence to the satisfaction of the Trustees that he is suffering physical or mental disability by reason of illness or accident such that he is unable to engage in any occupation for which he is reasonably fitted by training, education or experience, and which substantially reduces his earning capacity, and (iii) retires from Pensionable Service in consequence, shall be entitled to an immediate pension and lump sum calculated in the manner prescribed in Rule 6.2 and Rule 6.6 but with his Pensionable Service enhanced by the additional period of Pensionable Service which would have accrued if he had remained in Service until Normal Retirement Date.


(2)
…”
MATERIAL FACTS

4. Mr Stanway was born on 9 November 1941. He worked as a process operator for Brand-Rex, (Brand-Rex) a cable manufacturing company, for 30 years. His job involved some manual handling of small cable drums up to 40 lbs, although there were lifting devices in place for heavier drums.  
5. Brand-Rex was part of the BICC Group, and Mr Stanway was a member of the BICC Group Pension Fund (the BICC Fund).  In 2000, Brand-Rex was purchased by Novar plc, and the rights of members of the BICC Fund were transferred, with effect from 1 July 2000, to the Novar Scheme (the Scheme), on an equivalent benefits basis as they had enjoyed under the BICC Fund.  

6. Mr Stanway was dismissed on 26 October 2000, on the grounds that he was incapable of performing his normal duties. He had a history of taking frequent and sometimes long periods off work due to sickness. Personnel records indicate that he was absent for a total of 469 days during the ten years prior to his dismissal.

7. Mr Stanway had been seen by Dr S Mullett (Occupational Physician) on 6 October 1999.  In his report of the same date, Dr Mullett stated that :
7.1. Mr Stanway's knee had been injured whilst using an exercise bike at home in 1988. Dr Mullet found that the knee was stable and that he had not missed work as a result of this injury since January 1999. Exploratory surgery had been recommended, but Mr Stanway had cancelled the procedure on several occasions for reasons of ill health and/or fear of losing his job.  Dr Mullett thought that the condition could flare up again leading to further sickness absence in the future.
7.2. Mr Stanway appeared to have suffered intermittently from duodenal ulcers for a number of years. More recently, he had been diagnosed as suffering from Helicobacter pylori, an infection which can lead to duodenal ulceration, but had received appropriate treatment, and was symptom free when seen by Dr Mullett. The condition was however liable to recur.

In summary, Dr Mullett said that Mr Stanway had two conditions which could cause further sickness absence in the future, but was fit to continue in work at that time.

8. Dr Mullett requested a report from Mr Stanway's GP, Dr M A J Dickinson. Dr Dickinson's report, dated 26 October 1999, referred to:
8.1. Mr Stanway suffering from recurrent abdominal discomfort and perianal irritation, Gastro Oesophageal Reflux Disorder (GORD) and Irritable Bowel Syndrome (IBS).

8.2. Damage to Mr Stanway’s left knee while using an exercise bike around the end of September 1998. The diagnosis was a torn cruciate ligament, and, whilst there was marked effusion, there was clinically no instability. Mr Stanway had been advised by his Orthopaedic Surgeon that there was no reason why he could not work within a safe environment, while he waited for surgery.
Dr Dickinson said that Mr Stanway could continue working as a process operator, provided that did not require too much bending or heavy lifting, without any detriment to his health.

9. Dr Mullett also requested a short report from Mr Stanway's Consultant Orthopaedic Surgeon, Mr R M Gillies. In that report, dated 26th October 1999, Mr Gillies stated that he had seen Mr Stanway in December 1998, diagnosed a torn medial meniscus, and listed him for partial medial menisectomy. Mr Stanway however failed to attend his pre-operative assessment on two occasions, citing stomach and bowel problems, and had therefore been removed from Mr Gillies's waiting list. Mr Gillies noted that, as Mr Stanway returned to work in January 1999, without any restriction to his duties, it was therefore unlikely that he required orthopaedic intervention at that time.

10. In February 2000, Novar set up a disciplinary hearing with Mr Stanway. In the weeks prior to the hearing, Mr Stanway was absent from work with flu-like symptoms. Dr Mullett was asked to assess whether or not Mr Stanway was fit to attend the disciplinary hearing.  A meeting between Dr Mullett and Mr Stanway was arranged for the morning of 15 February 2000. However, Mr Stanway failed to attend because of an allegedly conflicting appointment with his GP. It later emerged that Mr Stanway’s appointment with the GP had been in the afternoon, but Mr Stanway has submitted to me that what he actually told Dr Mullett was that he did not see the point of seeing him in the morning, and his GP in the afternoon, and when he next saw Dr Mullett, he could tell him about his health situation and any change of medication. 
11. Dr Mullett did eventually see Mr Stanway at the beginning of March 2000 and, following their meeting, wrote to the Personnel Department at Brand-Rex.  Dr Mullett wrote that Mr Stanway had told him that, although he was ready to return to work after the third week of his recent illness, his GP had decided that he was depressed and had signed him off.  He had been prescribed anti-depressants, but due to the persistence of his symptoms, did not feel able to resume work in the near future. Dr Mullett acknowledged Mr Stanway's symptoms, but felt that he was fit to attend a disciplinary hearing.

12. However, Dr Mullett wrote again to Mr Stanway’s GP on 12 May 2000, and Dr Dickinson responded in some detail on 11 July 2000.  He said that Mr Stanway had been a patient in his practice since 1971, and had been generally in good health until about 1997, when he attended the surgery more frequently with abdominal and gastric problems.  Dr Dickinson continued: 
"…In December 1998…he was already complaining bitterly of perianal soreness which then became quite an obsessive problem over the following months. He was so distressed that he elected to see a surgeon privately rather than wait for an NHS appointment, only to be told again that there was nothing to be found on examination.

It was during this time that he cancelled his operation for his knee, mainly because he was completely obsessed with regards to his bowel and perianal discomfort and finally in June 1999 the decision was taken that he should try an anti-depressant Citalopram. This caused nausea. A trial of Efexor faired little better and I tried him with Diazapam.

Into February 2000 and he described increasing stress and pressure at work, saying that the last 2 years had been very difficult, he had felt increasingly low and had pictures of self harm, he was not sleeping at night. On examination he was of low mood, although not actively suicidal. I gave him Fluoxetine and advised him against resigning from work…

On review he was increasingly agitated on Fluoxetine so we swapped to Paroxetine.

March 2000 he noted he had a poor consultation with yourself and he was also finding he was more short tempered. Over the next few weeks he described himself as continuing to be angry, directing frustrations and bitterness from work towards his wife. We increased his Paroxetine which gave him some benefit along with Zopiclone at night.

Finally on 12th June we discussed my need to write a report with regards to what had been happening. We had a frank discussion with regards to his current situation and the need for work to ask medical details and his need to attend meetings to let you know what the plans of action were.

Answering your specific questions:

The current diagnosis of Mr Stanway's condition is one of depression and some agitation.

I do feel Mr Stanway is fit to attend a meeting to discuss his future employment and it would be in his interests to do so.

I do not feel he will be fit to return to work primarily as a result of his long running depressive and anxiety related illness. I feel the illness is likely to recur. The stomach disorder is almost certainly stress related and a variety of IBS. I had re-referred Mr Stanway with regards to his knee, although I note he did not attend a pre-op because of recent anxieties and low mood and he will need to be re-listed.  I can confirm that Mr Stanway had an appointment with me on 15th February during which time he felt increasingly agitated and pre-occupied with thoughts of work and at that time we swapped Fluoxetine to Paroxetine. The appointment would have been in the afternoon.

…as you can see in retrospect it appears that Mr Stanway has been somewhat depressed really for some time, it has caused secondary IBS symptoms…More recently there have been increasing signs of marked low mood, agitation and thoughts of self harm."

13. The disciplinary meeting was finally held on 26th October 2000. Mr Stanway did not attend as a result of sickness but, in his absence, he was represented by a full time union official in the presence of his union representative. At this meeting, it was decided to terminate Mr Stanway's employment on the grounds of his incapability of performing his normal duties within the company. The date of termination was 26 October 2000.

14. Mr Stanway was advised of the outcome of the meeting in a letter dated 27 October from the General Manager, who also explained that he would be paid in lieu of his 12 weeks’ notice.

15. On 30 November 2000, the Personnel Manager (Brand-Rex) wrote to Novar’s Pensions Manager:

"Mr Stanway was dismissed from this Company as at 26th October 2000 on grounds of his incapability to perform his normal duties within the Company. The Company reached this decision based on Mr Stanway's reoccurrence of absence due to various medical reasons culminating in his latest period of absence due to a depressive type illness.

You can see from the enclosed medical reports that neither Dr S Mullett, the Company's medical advisor, nor Mr Stanway's GP could offer any advice which indicated an expected date of return to work. However, Dr Mullett did not consider that Mr Stanway's condition was of a permanent nature and so did not consider him to be a suitable candidate for an ill-health retirement pension. Therefore the Company does not feel able to support any claim by Mr Stanway to be considered for this option.”
16. Mr Stanway wrote to the Pensions Department on 6 December 2000. He queried pension figures that had been quoted to him and concluded by asking if it would still be possible for him to claim a Category 2 ill-health pension, 

17. Mr Stanway wrote to the Trustees on 1 January 2001. He advised them that he had recently been discharged from hospital, having been diagnosed with diabetes type I (insulin); it was probable, he said, that he had had the early stages from some time back, and he wished to pursue early retirement on the grounds of ill health.

18. Novar’s Group Pensions Manager wrote to Mr Stanway on 8 January 2001, requesting up to date medical reports from his GP and a specialist, and advising him that he might need to see the Trustees’ independent doctor in London. 
19. On 10 January 2001, Mr Stanway replied:

"I would like to make it clear to you that I am not seeking a full ill health pension (Cat 1) as I hope to do some sort of work in the future.

“I am requesting an ill health pension (Cat 2) only. The reason for this is that the management at Brand-Rex, Helsby decided on October 26th 2000 that I was too ill to perform my usual duties.
“I therefore assumed as they terminated my contract on the grounds of ill health that the Cat 2 ill health pension would be a formality… All my medical records should be available to you at Brand-Rex including medical letters from my GP."

20. The Pensions Manager then wrote to Dr N Page (the Trustees’ medical advisor) seeking an opinion on Mr Stanway's health. Dr Page requested a report from Mr Stanway's GP.
21. Dr Dickinson summarised Mr Stanway's medical history from May 1997 covering an accident to his left knee and abnormal bowel function. He went on to say:

"During 1999 he was particularly obsessed about his bowel function, blaming his acid suppressant therapy (PPIs) causing him loose stool and perianal discomfort.

It was towards the end of 1999 when it became obvious that he was becoming increasingly anxious and depressed, along with some obsessive symptoms. He had a trial of Citalopram and Venlafaxine with minimal benefit, he also had a trial of Diazepan.

In February 2000 he described increasing stress and pressure at work, saying that the last 2 years had been very difficult. He had increasing pictures of self harm and was not sleeping well at night, although he was low I did not feel he was suicidal. A trial of Fluoxetine did not help and he was swapped to Paroxetine.

There followed some increased agitation at work with poor communications and conflict and in June 2000 I wrote a letter to his work stating that I didn't feel he was fit for an immediate return to work and couldn't see him returning to his original job. At that time he was managing reasonably well with regards to his knee. He was of particularly low mood which hadn't responded to a variety of different classes of anti-depressant. There were clear features of an anxiety related stomach and abdominal condition which was difficult to control with medication.

In my opinion, I couldn't foresee him returning to work in the short, medium or long term. This was further aggravated by poor communication between himself, work and the Medical Doctor there.”
22. Dr Page also obtained a report from Dr J Lloyd, Consultant Physician, Department of Diabetes and Endocrinology, Leighton Hospital, Crewe dated 13 March 2001.

"Mr James Stanway first came under my care when he was transferred to my team on the 28th December 2000 with a diagnosis of new diabetes. He was admitted on 27th December with a two week history of nausea, polydipsia [excessive thirst] and polyuria…

Mr Stanway holds an ordinary group 1 driving licence. His ability to drive should not be affected by this new diagnosis. Equally there should be no problem with him continuing in his present employment as a machine operator…

At present his diabetes appears to be uncomplicated."

23. Dr Dickinson provided a further report for Dr Page dated 20 June 2001.

"Mr Stanway was diagnosed with insulin dependent diabetes in December 2000 (superimposed on his difficulties with his place of work). It has caused a great deal of strain. Over the last 5 months he has struggled with recurrent hypoglycaemia [low blood glucose] and his insulin requirements have fallen by over a third in this time. He has had minimal support from secondary care diabetes team and is only now coming to terms with the enormity of the diagnosis and the change to his life.

I do not feel that the type I diabetes in itself is a bar to his future employability much more important is his underlying state of mind and low mood which has been increasingly evident over the past few years. This of course has a direct relationship with his type I diabetes control and the anxiety that this causes.

My feelings are (and Mr Stanway is aware of this) that he would be employable at a different place of work, with different employers and perhaps in the medium term (i.e. over the next year or so). There remains great anger and resentment with regards to how he perceives he has been treated and I don't feel that this will be resolved easily.

Mr Stanway is aware that I do feel employment in the future would be good for his overall health, but I don't feel a return to his previous employment would be of benefit to him in the future."

24. Dr Page requested that arrangements be made for Mr Stanway to visit him in London for an examination. Mr Stanway claimed, in a letter dated 18 July 2001, that this would not be possible due to problems with his blood sugar levels, and consequently suspended his application for an ill health pension and instead chose to draw an early retirement pension, backdated to 26 October 2000.

25. Mr Stanway still wished to pursue his application for ill health retirement and requested a copy of the Definitive Trust Deed and Rules of the MB-Caradon Pension Scheme, by then called the Novar Pension Scheme. He was sent these documents under cover of a letter dated 26 September 2001 from the Novar plc Group Pensions Manager. The Pensions Manager wrote that the Rules for the Brand-Rex Section of the Novar Pension Scheme had not been completed or been approved by the Inland Revenue, but that the procedure for ill-health early retirement would be as set out in the Rules of the MB-Caradon Scheme enclosed, but that the benefits and criteria would be as set out in the BICC Group Pension Fund booklet (a copy of which he also enclosed). Mr Stanway was particularly directed to the announcement dated 10 July 1995, which set out what the Pensions Manager described as the new category of ill-health retirement.

26. Mr Stanway indicated a desire to continue with his claim if arrangements could be made for a medical examination to be carried out close to his home. An appointment was made for him to visit Dr W P Stephens, at Alexandra Hospital in Cheadle. Mr Stanway postponed the appointment on 25 October 2001 at short notice, and then failed to attend a rearranged appointment on 12 December 2001.

27. Although offered a further opportunity by the Trustees to visit either Dr Page in London, or Dr Stephens in Cheadle, Mr Stanway declined both in a letter dated 20 January 2002, and asked instead that his claim be presented to the Trustees on the available medical evidence.

28. Mr Stanway's case was considered by the Trustees at their meeting of 12 February 2002. The Minutes note:

"Mr Stanway, who was dismissed by his employer Brand-Rex Ltd in October 2000, made an appeal to the Trustees against the employer's decision not to support a claim of ill-health retirement at the time of his leaving employment.

“The Board reviewed the details of Mr Stanway's application and took into consideration all medical reports from his GP and the specialist doctor, as well as a letter from the Scheme Doctor and decided that there were insufficient grounds to grant him ill health benefits."

29. Having been advised that his application had been turned down, Mr Stanway asked, in a letter dated 14 February 2002, why he had been refused ill health early retirement benefits.

30. The Group Pensions Manager replied to Mr Stanway on 11 March 2002:
"Although legally the Trustees are not obliged to give specific reasons, I have detailed below the main points considered in arriving at their decision:

· The specialist wrote a report stating that although you require treatment, your diabetes was uncomplicated and there should be no problem, from this point of view, in your continuing in your present occupation as a machine operator.

· Your GP stated that you could continue working as a process operator without any great detriment to your health.

I would also observe that, although this medical evidence seemed clear, the Trustees tried to obtain a further independent medical report as is their normal practice. However, they were unable to do so due to your failure to attend all the appointments made for you…"

31. On 1 November 2002, Mr Stanway declared that he had been referred for assessment to a clinical psychologist by his GP.

32. On 21 March 2003, Novar Group Pensions Manager said that the Trustees were prepared to review the case if Mr Stanway were to submit medical evidence from a suitably qualified psychiatrist, together with an up-to-date report from his GP. The Pensions Manager said that consideration would relate to the time Mr Stanway left service.
33. Dr Dickinson, Mr Stanway's GP, wrote to the Group Pensions Manager on 9 January 2003, in response to Mr Stanway's request for an up-to-date report:
"I am not quite sure where we are going here. Whilst I can comment on Mr Stanway's physical and mental health now and copies are available of my assessment of his physical and mental health at the time he left service, it is going to be practically and technically impossible to ask a qualified psychiatrist to assess what his physical and mental health was several years ago. Whatever they write will be based on conjecture of his opinion and the reading of my notes."

The letter continued:

"…After a while it became increasingly obvious, rightly or wrongly, that there was a conflict of personalities between Mr Stanway and the firm’s medical adviser, where inappropriate positions were taken up on both sides, but this all contributed to a feeling that Mr Stanway had that he couldn't return back to work and at that point I understand that he left work…

“There is absolutely no doubt in my mind that both on physical and mental counts that he was not fit for work, and so accordingly I feel his retirement was due to ill health.”
34. Having failed to attend previously arranged appointments, Mr Stanway was eventually seen by Dr S Soni (Consultant Psychiatrist), on 4 August 2004. In his assessment of Mr Stanway's mental health, Dr Soni wrote: 

"31. At the time of interview Mr Stanway came across as quite relaxed and casual. He was a little dramatic in the description of some of his symptoms but his posture and gait were normal…His speech was voluble but not pressured but otherwise normal in content; there were no specific preoccupations.

32. Mr Stanway showed no sustained depression. He did talk about mild mood swings, which consisted of anger, and irritability but there was no evidence of any depressed mood or associated features of affective disorder. There were no panic attacks and no sustained anxiety symptoms. There appeared to be a marked projection of blame for all the things that have happened to him. He has some problems with his sleep and described nightmares.

33. Mr Stanway showed no psychotic features, there was no evidence of any perceptual dysfunction or abnormal beliefs. His concentration he said was poor, and that his memory had 'all gone' but cognitively he appeared to have good insight into his current physical difficulties, he blamed all his problems including his 'psychological reaction' to his physical illnesses on his employers and the union as well as the insurance company. He thinks that no one appreciates that he is seriously ill

Diagnosis

46. The clinical picture manifested by Mr Stanway suggests that he has an understandable reaction to longstanding physical problems. This has presented in the form of irritability, anger and mild symptoms of anxiety, worries about possible collapse and intermittent low mood. I do not feel that the severity of symptoms is severe enough to warrant a formal diagnosis of depressive illness or disorder but many of his reactions are understandable in view of his preoccupation with physical symptoms.

47. It is for this reason I feel that a diagnosis of formal psychiatric disorder should not be made. Many of the symptoms he has can be dealt with by simple counselling. His compliance with antidepressant medication has been poor and it is unclear whether this is relevant to his lack of significant improvement in his complaints and psychopathology.

49. In the aetiology of his symptoms, there appears to be no major constitutional factors apart from a history of depression in his mother. The main difficulties appear to have been relationships at work, and inability to cope. The presence of several physical illnesses, most of which are now under reasonable control, may have contributed to Mr Stanway's loss of confidence about going back to work.

Prognosis

50. As far as the prognosis is concerned, since the symptomatology is mild, my impression is that the prognosis ought to be reasonably good. Nevertheless, Mr Stanway appears to have become preoccupied with his physical symptoms and is now showing a degree of chronicity as far as his psychological reaction to these are concerned. I do not feel that Mr Stanway's psychological symptoms are severe enough at the present moment to require any formal intervention but he could benefit from simple counselling so that he can adjust to the situation with respect to his physical disorders.

Fitness for Work

51. As far as fitness for work is concerned, I do not think that his mild psychopathology should affect his return to work. I am of the opinion that Mr Stanway is fit to return to work in a full time capacity, pending a review of his physical problems and that disability resulting there from.”
35. Dr Page (Medical Adviser, Novar Pension Scheme) wrote to the Novar Pensions Manager on 9 September 2004.

"Mr Stanway attended for medico legal assessment with Dr S Soni, a consultant psychiatrist, on 4th August 2004. Dr Soni has supplied a 17 page detailed report in response to my referral letter of 3rd September 2003 requesting his opinion as to whether Mr Stanway would have fulfilled the pension fund criteria for ill health retirement at the time of his dismissal in October 2000…You will recall that Mr Stanway had stated he was unable to travel to London for me to examine him and on two previous occasions he had cancelled appointments for assessment with a physician locally at short notice. A psychiatrist was chosen because Mr Stanway had written in 2002 that he was basing his claim on 'psychological instability'. The medical report from Soni reviews the available general practitioner records and correspondence including my records.

Dr Soni's diagnosis is '…an understandable reaction to longstanding physical problems presenting in the form of irritability, anger, and mild symptoms of anxiety, worries about possible collapse and intermittent low mood'. Dr Soni does not feel that the severity is enough to warrant a formal diagnosis of depressive illness or disorder. He feels that many of these symptoms can be dealt with by simple counselling rather than medication. He does not believe that Mr Stanway's psychological symptoms are severe enough at the present moment to require any formal intervention.

As far as fitness to work is concerned, he does not think that his mild psychopathology should affect his return to work. He is of the opinion that Mr Stanway is fit to return to work in a full time capacity pending review of his physical problems and the disability resulting there from.

In my view, given that Mr Stanway can now be considered psychologically fit for work, it appears that it was correct in 2000, to state that he did not fulfil the Brand-Rex early ill health retirement criteria that is that he could not continue with his own or similar work and was unsuitable for other work within the group. Although Mr Stanway was known at the time of his dismissal to have a number of physical problems, I believe that it was concluded correctly at that time that these would not prevent him continuing in employment."

36. The Group Pensions Manager (Novar plc) wrote to Mr Stanway on 23 September 2004, advising him of the Trustees' decision:

"I am…writing to inform you that, after careful consideration of all the medical evidence available, the Trustees have decided against accepting your application for an ill-health retirement pension under the terms of the Novar Pension Scheme (Brand-Rex Section)."

SUBMISSIONS

37. On behalf of the Trustees:

37.1. The Trustees refute Mr Stanway’s complaint that he had improperly been denied an ill health pension.  They believe that they acted reasonably and courteously at all times in responding to him and made every effort to obtain medical evidence at the time of Mr Stanway’s actual application.     
38. On behalf of Mr Stanway:

38.1. He says that he was refused Category 2 ill health retirement on the basis of a report by Dr Mullet whom he had not seen or had contact with in the preceding eight months. He questions how this medical evidence could be considered to be up-to-date.
38.2. He says that the opinion of the occupational health physician that he did not meet the criteria for ill health retirement should have been disregarded because he was not the Trustees’ Medical Advisor
38.3. He feels that he met the criteria for ill health retirement which stated that he should be ‘incapable of performing his or any other duties within the Company’ as the reason that his contract of employment was terminated was that he was incapable of performing his duties due to health problems.
38.4. He feels that the takeover of Brand-Rex by Novar had a negative effect on his application for an ill health pension.

38.5. He says that the company tried to make him look as bad as possible in the eyes of the Trustees so that they would not grant him ill health early retirement by providing inaccurate information, and selective and fabricated comments.
39. Mr Stanway takes issue with the comments made about his having missed appointments.  He says he had been receiving conflicting information from his employer about not working when he was too ill to do so, and the threat of his employment being terminated if he did not improve his absence record.  He says it was impossible to put into words the distress and anxiety caused to him by the decision to terminate his employment, followed by the denial of a Category 2 ill health pension.   He submits that the whole incident affected him psychologically, and he thought about it constantly, causing him to get very depressed. 
CONCLUSIONS

40. It is common ground between the parties that the ill health retirement provisions of the BICC Fund continued to apply to former members of that fund, after the transfer to the Novar Scheme in 2000.   

41. There are three requirements to be satisfied before a member becomes entitled to a Category 2 pension. The first is that he should have “retired” from employment, the second that he should have completed not less than 10 years’ pensionable service, and the third that the Trustees consider him disabled from continuing his own or any other similar type of work, or he is either physically or mentally unsuitable for any other available work with the Company.
42. Although there is a judgement to be exercised by the Trustees in reaching a decision as to whether there is such mental or physical incapacity, payment of a pension is not a matter for the exercise of their discretion. If the member meets the criteria, once a decision has been made that the incapacity exists, the pension is payable as of right. 
43. Mr Stanway says that he assumed that the award of an ill health pension would be a formality, since his contract of employment had been terminated on the grounds of ill health. However, the decision to terminate his employment was one for his employer to make. The decision as to whether he had retired because of physical or mental incapacity was for the trustees to make. 
44. Of the three criteria, it is not disputed that Mr Stanway has been employed for more than ten years, nor is it argued that Mr Stanway has not “retired”. It therefore remains for the Trustees to consider whether, on the basis of the medical evidence, Mr Stanway meets the third criterion.

45. Mr Stanway undoubtedly had a number of health problems, some of which were interrelated, and which affected his attendance at work and thus contributed to the company's decision to dismiss him. 

46. On the basis of the medical evidence (obtained only after some difficulty), the Trustees decided that Mr Stanway did not meet the criteria for payment of an ill health early retirement pension under the Scheme. In later offering to review that decision, the Trustees, through their Pensions Manager, made clear that such reconsideration would be in relation to the period immediately prior to his contract of employment being terminated. In that view they were absolutely right: the benefit which Mr Stanway is seeking is available only to in service members who retire from service due to mental or physical incapacity. That does not prevent the Trustees making use of later medical opinions in order to establish whether such retirement due to incapacity had taken place. 
47. As with their original decision, I cannot see any reason to criticise the view the Trustees took on reconsideration. Whilst there were clearly doubts as to whether Mr Stanway would ever have been able to return to work with the same employer, there was clear medical opinion that he was not incapable of undertaking his former occupation. The Trustees’ decision is thus not unreasonable in light of the advice that they received from the medical practitioners consulted, and cannot be considered perverse.

48. I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 November 2007
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