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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr T S Richardson

	Scheme
	:
	Carclo Group Pension Scheme

	Respondents
	:
	The Trustees of the Scheme


MATTERS FOR DETERMINATION
1. Mr Richardson complains that the Trustees reduced his pension to recover an overpayment and that they did not provide him with advice about the taxation of his pension.  Mr Richardson considers that the Trustees should use the current HM Revenue and Customs (HMRC) limits in their calculations.  Mr Richardson claims compensation for the distress and inconvenience caused to him.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
SCHEME RULES

3. Scheme Rule 43 states:

“(A)
The Trustees will treat the amounts and terms of any benefit or contribution under the Scheme as altered to satisfy the limitations in Rule 22 of Part C (Guide to Inland Revenue limitations) or any other limitations or restrictions that the Inland Revenue generally or specifically require or agree.
(B) The Trustees will comply with any conditions or requirements of the Inland Revenue that they consider necessary to ensure that the Scheme’s Approval is not prejudiced.  Where appropriate they will then treat the Rules as altered to give effect to those conditions and requirements.”

4.
Rule 22(B)(1) of Part C (Guide to Inland Revenue limitations) states:
“The Member’s Aggregate Retirement Benefit will not exceed:
…(a)
on retirement at any time between attaining age 50 and attaining age 75, except before Normal Pension Date on grounds of incapacity, a pension of 1/60th of Final Remuneration for each year of Relevant Employment (not exceeding 40 years) or such greater amount as will not prejudice the Scheme’s approval.”

5.
Scheme Rule 14(C)(1) states:


“This Sub-rule does not apply to any pension that is converted into a lump sum or surrendered to provide a dependant’s pension or to the GMP Deduction.  Any other part of the Normal Retirement Pension will increase on each 1 April at 3% compound a year for service after 1 April 1988 but before April 1997, and in line with the percentage increase in the Index of Retail Prices in the 12 months ending on the previous 30 September subject to a minimum of 3% compound and a maximum of 5% compound for Service after 6 April 1997.”
HMRC REQUIREMENTS
4. Prior to 6 April 2006, the benefit structure outlined in paragraphs 4 and 5 was the maximum allowable under HMRC regulations without prejudicing the scheme’s approval and thus the taxation treatment of members’ contributions and benefits.  The Finance Act 2005 abolished these restrictions with effect from 6 April 2006.

5. From 6 April 2006 a maximum permitted tax-exempt fund and an annual pension input allowance came into force.  For the 2006/2007 tax year these were set at £1.5 million per person and £215,000 respectively.  When a member retires, the pension payable is valued on the basis that £1 per annum of pension equals £20 in the tax exempt fund.  If tax penalties are to be avoided, this valuation must not result in a breach of the tax exempt fund limit.
6. Pensions put into payment before 6 April 2006 are not affected by the Finance Act 2005.  They are still subject to the previous tax regime.
MATERIAL FACTS
7. Mr Richardson retired on 1 July 1994 and was paid a pension from the scheme.  On 15 April 2004 the Chairman of the Trustees wrote to Mr Richardson, stating that Mr Richardson’s pension had been overpaid.  The reason given for this was that Mr Richardson’s pension had been incorrectly increased at the rate of 5% per annum.  The letter stated that the overpayment from July 1996 to 31 March 2004 was £15,981.33 and that this would be recovered by not allowing annual increases to Mr Richardson’s pension (which was then £40,526.16 per annum) until the recovery was complete; it was estimated this would be in October 2009.
8. The Chairman of the Trustees wrote to Mr Richardson on 8 June 2004 stating that the Trustees had decided to write off overpayments made more than 6 years previously, ie before 1 April 1998.  This brought the amount to be recovered down to £14,953.72 and the estimated date for completion of the recovery to April 2009.
9. Mr Richardson requested a refund from HMRC of the tax paid on the overpayment, at his highest rate of income tax (40%).  On 15 September 2004 HMRC agreed to this.  This resulted in his subsequently having to pay additional tax via his annual return to HMRC, as tax was due on the pension originally paid to him.
SUBMISSIONS
10. Mr Richardson says:
12.1 The overpayment was caused by the Trustees’ maladministration and therefore he should not have to repay it, or, in the alternative, the Trustees should be directed to write off a larger proportion of the overpayment than they have already done.

12.2 When the Trustees recalculated his pension to allow for the correct increases, they should have commenced the recalculation from 1 April 1998 and not his date of retirement, as they have written off overpayments made before that date.
12.3 The Trustees should apply the provisions of the Finance Act 2005 to his pension as he considers this would reduce the need for the overpayment to be recovered.  The Trustees would not need to amend the Scheme Rules to apply these provisions to his pension.
12.4 The Trustees should have provided him with some advice regarding the income tax consequences of the overpayment.

12.5 The Scheme Rules were not issued to scheme members who received only a brief summary in the explanatory booklet.

13.
The Trustees say:
13.1
They accept that their maladministration, which affected a number of scheme members, caused Mr Richardson’s pension to be overpaid.

13.2
They took legal advice, which was that it was not feasible to recover overpayments made more than six years previous to when the mistake was recovered.
13.3
They acted properly in recalculating Mr Richardson’s pension from the date of his retirement.  Not to do so would breach HMRC regulations and would be in contravention of the Scheme Rules.

13.4
The scheme is in deficit and the Trustees have no intention of amending the Scheme Rules to provide increased benefits.  HMRC regulations, both before and after 6 April 2006, provide for the calculation of maximum levels of contributions and benefits.  They do not oblige pension schemes trustees to provide scheme benefits up to the maximum levels.
13.5
Tax is deducted from pensions at source using PAYE.  Mr Richardson obtained a refund from HMRC without telling them.  If he had not obtained a refund, he would not have had to pay more tax later.  Throughout, he would have paid tax on the actual pension paid to him.
CONCLUSIONS

14.
Overpaying Mr Richardson’s pension constituted maladministration on the part of the Trustees.  On the face of it, however, for Mr Richardson to receive a higher pension than his entitlement is difficult to regard as a source of injustice. 
15.
The Trustees were entitled to recover the overpayments.  It was in the interests of the scheme that they did so, particularly as the scheme was in deficit.  The Trustees have nevertheless written off the overpayments to Mr Richardson made prior to 1 April 1998.  The Trustees were not obliged to make any further concession to Mr Richardson.

16.
Their proposed method for recovering the overpayment was sensible and sensitive.
17.
The HMRC regulations that came into force on 6 April 2006 do not affect Mr Richardson’s pension and the Trustees are not obliged to revise pension benefits so as to take advantage of the new maximum limits.  
18.
The Explanatory Booklet will have referred to the Scheme Rules and there is no obligation to provide every member with their own copy of such Rules.  It is the Rules which determine what benefits are payable.
19.
It is not part of the Trustees’ role to provide members such as Mr Richardson with tax advice.  It was Mr Richardson’s choice to obtain a refund from HMRC, which led in turn to him subsequently having to pay more tax.
20.
As I have seen no evidence of any injustice being caused by the initial maladministration of the trustees I do not uphold the complaint and I make no directions.
DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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