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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs Joan Holloway

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondent
	:
	Wiltshire County Council (the Council)


MATTERS FOR DETERMINATION 

1. Mrs Holloway has complained of injustice as a consequence of maladministration on the part of Wiltshire County Council in that her husband was incorrectly informed that she would receive a widow’s pension on his death. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

The Local Government Superannuation (Benefits) Regulations 1954
“Widow’s pension”

“ 8 (1)
Subject to the provisions of these regulations, the widow of a person who dies after the coming into operation of these regulations and 

(a) was entitled at the time of his death to a retirement  pension or an injury allowance: or 

(b) was at the time of his death employed in an employment in which he was a contributory employee and had completed not less than ten years’ service;

shall be entitled to receive an annual pension  (in these regulations called a “widow’s pension”):

Provided that a widow shall not be entitled to receive a widow’s pension

(i) 
by virtue of sub-paragraph (a) of this paragraph, if the marriage took place on or after the date on which her husband became entitled to the pension or allowance”

MATERIAL FACTS
3. Mr Holloway was employed by the Council and was an active member of the Scheme from 1924 until his retirement in 1968.  Mr Holloway married his first wife whilst he was an active member of the Scheme.

4. When Mr Holloway retired from the Council he converted part of his lump sum entitlement to provide for a widow’s pension, payable on his death. 

5. Although Mr Holloway had retired from the Council he was employed on a part time basis with the Council for several years following his retirement. 

6. Mr Holloway’s first wife died on 31 December 1971 whilst Mr Holloway was in receipt of his pension.  Mr Holloway and the Applicant, Mrs Joan Holloway, were married in October 1973.  Mr Holloway then ceased work. 

7. In 1990 Mr Holloway came to re-write his Will.  On the advice of his daughter, who held a senior human resources post with a public authority, he wrote to the Council to ask them to confirm the position regarding the payment of a widow’s pension. Although the Council received Mr Holloway’s letter and replied to him, neither the Council nor Mrs Holloway has a copy of that letter.
 However, a copy of the Council’s reply, dated 18 December 1990, is available. The Council  told  Mr Holloway: 

“Thank you for your letter dated 5 December 1990.  I am unable to send you a copy of the Local Government Superannuation Regulations as I do not hold spare copies.  However, you may obtain a copy from HMSO, or your local library.  You should also ask for all the amendments made since 1986 when the original set was enacted.

“I can confirm that, should you predecease your wife, she would be entitled to a pension of 1/3 of your pension, currently £2,214.01 per annum.

“If you require any further information, please contact Mr Farnham on the above extension.”

Mrs Holloway says that her husband told her to keep this letter safe, as it would be her ‘insurance policy’.
8. Mr Holloway executed a will leaving a third share of his net estate to the applicant with the other two thirds being split equally between his two children. Following, sadly, the death of one of those children in 1994 he made changes to his Will providing  for the Applicant and remaining child each to have an equal share of his assets. 
9. Mr Holloway died in May 2004.  His net estate amounted to approximately £90,000 so that the Applicant’s beneficial entitlement was approximately £45,000.  

10. Mrs Holloway made enquiries with the Council about a widow’s pension.  On 16 June 2004 the Council  replied as follows: 

“I was sorry to learn of the death of your husband on 27 May 2004.  Please accept my sympathy in your bereavement. 

“Your husband was widowed when he retired in 1968.  Unfortunately the regulations at the date of your post- retirement marriage do not provide any widow’s pension for yourself.

“Mr Holloway’s pension has been paid to 31 May 2004.  There are no outstanding payments due.  The total amount of pension paid to your husband during Tax Year 2004/5 was £1726.42 gross less £156.72 deducted for Income Tax.

“Please contact me if I can be of any further assistance.”

11. Mrs Holloway wrote to the Council to express her shock at their response.  She told them, amongst other things, that:

· Her late husband had not been widowed when he retired in 1968; and in fact he had given up most of his lump sum on retirement to ensure his widow would receive a pension;

· His first wife had predeceased him so she did not receive a pension;

· When planning for their final years in 1990, her late husband had specifically written to the Council to ascertain that, on his decease, she [Joan Holloway] would receive a widow’s pension.  

· Their financial future had been predicated on the basis of information given to Mr Holloway by the Council in 1990.  

12. The Council responded on 30 June 2004, expressing sympathy, but confirming the position as set out in the letter of 16 June.  The Head of Exchequer Services wrote that when Mr Holloway retired in 1968 the regulations only provided for a pension to be paid to a surviving widow if she had been married to the pensioner before he retired.  As Mrs Holloway had not married Mr Holloway until 1973, no pension was payable.  The Head of Exchequer Services apologised that the letter of December 1990 was not correct, but said that as the administering authority for the Scheme the Council had no  discretion in such matters and must abide by the regulations. 

13. Mrs Holloway initiated the internal dispute resolution procedure.  The outcome of that was a finding that, under the relevant regulations, she was not entitled to a widow’s pension.  There was also a finding that the Council had provided incorrect information in its letter of December 1990, but that it was not possible to pay Mrs Holloway a widow’s pension in breach of the regulations. 

SUBMISSIONS 

14. The Council reiterated that Mrs Holloway was not entitled to a widow’s pension under the regulations because Mr and Mrs Holloway were not married before he became entitled to his benefits on retirement in 1968.  Pensions for the widows of post retirement marriages were not introduced into the Scheme until 6 April 1978 and were not retrospective to those who had retired or left the Scheme prior to that date. 

15. The Council admitted that Mr Holloway had enquired in December 1990 about the provision of a widow’s pension in the event of his death.  However, they said that as they were unable to trace a copy of his letter of enquiry they were unable to state categorically whether or not he had informed the Pension Section of the Council that his first wife had died in 1971 and that he had remarried in 1973.  They told me they were confident that if Mr Holloway had given that information, the Pension Section would have been alerted to the fact that the pension payable to the first Mrs Holloway would not be payable to Mrs Joan Holloway.  The Council conceded that the reply of 18 December 1990 was incomplete in that it did not name the person who would have been entitled to the widow’s pension, or state that the pension was conditional upon their being married prior to Mr Holloway’s retirement; as it was, they agreed that Mrs Holloway was entitled to accept the letter at face value. 

16. In recognition of the fact that paperwork had gone missing and an incorrect assumption had been made about Mrs Holloway’s status, the Council were prepared to offer Mrs Holloway the sum of £250 for distress and inconvenience caused to her. 

17. That offer was unacceptable to Mrs Holloway, as, she said, it did not go any way towards compensating her for the loss she had suffered as a result of non payment of the widow’s pension.   

18. Mrs Holloway told me that:

·  her husband had been a very straightforward and meticulous person who would certainly have told the Council of his remarriage in 1973, or when he had moved house and asked for his pension to be redirected to a new address.

· the reason for his enquiry in 1990 about widow’s pension was specifically to clarify the situation as far as she, as his second wife, was concerned. 

· She had noted that widows of post retirement marriages had been entitled to a pension since 1978; her husband had made his enquiry in 1990, twelve years after that, and twenty six years before his death.  It seemed to her that in the particular circumstances of her case, the Council could make an exception to the rule and grant her a pension, especially because she was now aged 86. The cost of providing her with a pension was not likely to continue for very long, but the money would be invaluable to her. 

· A widow’s pension would be an inflation proofed income, payable for life and not a finite resource as is a cash sum.  Mrs Holloway has calculated that cash invested would probably generate only half of the income an annuity is likely to produce.

19. Mrs Holloway told me she was disabled and was having to meet the cost of Home Care and Personal Services, as well as the costs of maintaining her home.  Her annual living costs included the following (some of which had previously been shared with her husband): 
Home Care from Buckinghamshire County Council

£224 every four weeks total 52 weeks £2,912

Housework and shopping

£20 x 50 weeks 

Total £1,000

Garden Maintenance

£30 x 40 weeks

Total £1,200

Meals on Wheels

£16 x 50 weeks total  £800

Transport to Hospital and Clinic

£100

Total £6,012

20. I asked Mrs Holloway to explain how, if her late husband had been given correct information about her status in 1990, he might have made different financial arrangements.  Mrs Holloway told me she believed her husband would have made a different provision in his Will, following the death of his son, had he been aware that a widow’s pension would not be provided for Mrs Holloway.  Both she and Mr Holloway’s daughter (who has assisted her with her complaint to me) believe that the distribution of assets under the Will would have been two thirds to Mrs Holloway and one third to Mr Holloway’s daughter.
21. Mrs Holloway has requested that I hold an oral hearing because she believes that the credibility of staff at the Council is an issue; that the facts cannot be ascertained from the documents alone, and that she should have a chance to make oral representations as to what her late husband would have done had he received full information about the circumstances in which a widows pension is payable.  

CONCLUSIONS
22. I do not consider it necessary to hold an oral hearing.  While there is some dispute between the parties as to the exact terms of Mr Holloway’s letter of 5 December 1990, I am satisfied on the balance of probabilities that there was maladministration by the Council in the way it responded.  Submissions as to what Mr Holloway would have done had he known the true position in relation to widow’s pension would have no more weight if given orally than in writing. 

23. The 1954 Regulations provided for a widow’s pension to be paid only to a widow who was married to a member of the Scheme at the date of his retirement.  Mrs Holloway had married Mr Holloway after his retirement and was thus not entitled to such a pension. 
24. When Mr Holloway asked the Council in 1990 for details of what widow’s pension his wife might expect to receive in the event of his death, the Council provided information to Mr Holloway which was not entirely accurate. The Council suggest this may be because Mr Holloway had not clearly stated that he had remarried since retiring from the Council. As his letter is not available that is surmise. What is not surmise is that there was a very clear statement from the Council, offered without qualification, as to what pension would be payable to his widow.  
25. The failure to include any such qualification was maladministration on the part of the Council.  
26. Following the receipt of details of the widow’s pension, Mr Holloway prepared his Will.  On the understanding that Mrs Holloway, would have an annual pension of £2,214 Mr Holloway provided for her also to receive one third of the net assets of his estate. Following the death of his son this increased to one half of the net assets. 
27. Mrs Holloway, and Mr Holloway’s daughter suggest that had he known that his wife was not going to receive the pension indicated he would have increased his wife’s share to two thirds of the estate, with a resulting decrease in the portion which his daughter would receive.  Thus Mrs Holloway would, under the original will have received approximately £30,000 whereas they suggest this could have been varied so that she would instead have received £60,000 and the two children from his first marriage would each have received only £15,000. As things have turned out Mrs Holloway and the remaining child have each received £45,000. 

28. I recognise that this is a very speculative area, too speculative for me to conclude on the balance of probabilities and on such evidence as is available that Mr Holloway would increase his wife’s share in that way (rather for example than increasing his wife’s share to half of the estate) had the correct position been explained to him.  If Mrs Holloway’s daughter believes that this would have been her late father’s wish there is nothing to prevent her passing part of her own inheritance to Mrs Holloway should she so wish. That however is not a matter for me.  I cannot, on the available evidence and taking into account the submissions made, safely reach a conclusion that Mr Holloway would have increased his wife’s share of the estate to more than the half which in the event she has inherited. 

29. Mrs Holloway is right in saying that, because of her age, the overall cost of providing a pension to her will not be great but that does not bear on the question of whether financial loss to her was in fact caused by the Council’s maladministration.  I have not been able to reach the view that Mr Holloway would have made different provision had he been alerted to the lack of a widow’s pension. It follows therefore that the mistaken information has not caused any direct financial loss for Mrs Holloway.  

30. However, it is clear that for many years Mrs Holloway believed, as did other members of the family, that she would receive a pension when her husband died, and it is also clear that she was distressed to find that her husband had been misinformed.  That distress can be seen as injustice caused by maladministration and I have made a direction below for the payment of a sum (by coincidence the same as to compensate her for her distress and inconvenience).

DIRECTION
31. I direct that within 28 days of this determination the Council shall pay Mrs Holloway £250 as redress for the distress and inconvenience caused by maladministration.

DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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