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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	:
	Mrs J S M P Lewis

	Scheme
	:
	NHS Pension Scheme

	Respondent
	:
	NHS Business Services Authority


MATTERS FOR DETERMINATION

1. Mrs Lewis complains that her applications for permanent injury benefit (PIB) were improperly refused.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) states:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a) it is wholly or mainly attributable to the duties of his employment…”

4. PIB is available where the above criteria are met, the reduction in earning capacity is at least 11% and the last day of the scheme member’s service was before 1 April 1998.

MATERIAL FACTS

5.
Mrs Lewis retired from the NHS on 16 April 1987.  She was awarded a pension on ill health grounds.

6.
On 13 March 1995, Mrs Lewis submitted an application for PIB.  The NHS Pension Scheme’s medical adviser considered the medical reports which were obtained when Mrs Lewis applied for ill health early retirement.  There were a number of these from a consultant psychiatrist and the senior clinical medical officer responsible for the hospital where Mrs Lewis worked.  The reports all came to the same conclusion, which was that Mrs Lewis had been treated for schizophrenia since 1984, she was on medication for that illness and her behaviour at work had become increasingly irrational.

7.
The NHS Pensions Agency (as the scheme manager was then called) wrote to Mrs Lewis on 27 October 1995, stating that her application for PIB had been refused on the grounds that her illness was not attributable to the duties of her NHS employment.

8.
Mrs Lewis made another application for PIB in August 2003.  The NHS Pensions Agency obtained a report from Dr Reynolds, a consultant psychiatrist.  He stated:

“This report is made based on Mrs Lewis’s medical notes, which date from 7 June 1984 to 11 August 2003.  I have been her treating Psychiatrist since 16 October 2001.

I must state at the outset that I cannot comment as to the accuracy of the recording of events leading up to her original admission to the Psychiatric Hospital in 1984.  I can therefore make no judgement with regard to her claims of harassment at work at that time being the main cause of her mental health problems.

I will restrict myself to answering your specific questions from the information available to me:

What definitive diagnosis has been made?

The symptoms Mrs Lewis has exhibited over the years are consistent with a diagnosis of Schizophrenia.  These symptoms include formal thought disorder, delusions of reference, incongruity of mood and paranoid delusions.  Some of the symptoms she also exhibited at that time, taken in isolation, such as pressured speech and apparent elated mood, occur in hypomania.  However taken in context and as a whole, and looking at the responses to treatments, Schizophrenia is the most likely diagnosis.

Was there any history of mental health problems before 1984?

No.  The records I have begin in June 1984 and state there is no past psychiatric history.  This first episode of illness occurred while she was working as an SEN in the Special Care Baby Unit.  Certain personnel in that Unit at that time featured prominently in her psychotic symptoms.

Have there been any recurrent “manic” episodes since retirement in 1987?

It would appear from our notes that Mrs Lewis remained well for as long as she was taking a small dose of antipsychotic medication.  There is a note of her being psychotic on 7 July 1987, having reduced her dose of Thioridazine, but improved again with an increase of her medication.  She seemed well by August 1987 however she again reduced her medication and was seen in March 1988 when she was again psychotic.  Again there was some improvement on re-starting antipsychotic medication.  She was again seen in 1991 with psychotic symptoms, and again in 1992 and 1993.  Around this time she continued on the antipsychotic Loxapine 10 mgs at night time on an erratic basis.  Her mental state improved and she was discharged by the Psychiatric Service in 1995 with this arrangement continuing.  She was then seen by myself following a referral from her GP on 9 October 2001.

To answer the question therefore in summary: there have been no “manic” episodes since her retirement in 1987, however there have been several noted psychotic episodes in that period.

Could her mental health problems have developed regardless of employment?

Theoretically yes.  The onset of chronic psychiatric illness may be triggered by various adverse experiences.  As mentioned above I can make no comment as to what was actually happening at her place of work at the time of the onset of her mental health problems.  I can say, however, that ever since, the content of her thoughts has been very much linked to that initial episode of illness at her place of work.”

9.
The NHS Pensions Agency’s medical adviser reviewed Dr Reynolds’s report and the earlier reports.  The medical adviser stated:

“All information has been considered with regard to appeal against rejection of Permanent Injury Benefit.  This includes information from her present Psychiatrist, Dr Paul Reynolds.  Her chronic psychiatric condition has been diagnosed as schizophrenia which cannot be wholly or mainly attributable to her NHS employment.  As such the causation criterion needed for Permanent Injury Benefit has not been met.

The information from her Psychiatrist dated 28/8/03 indicated that her thought content related to an incident at work but this would not have caused the mental health problems which would probably have developed regardless of employment.”

10.
On 15 September 2003, the Agency wrote to Mrs Lewis, refusing her application for PIB.

11.
Mrs Lewis made a third application for PIB in January 2004.  Further medical evidence was not obtained; the NHS Pensions Agency’s medical adviser reviewed all the reports again.  He stated:

“On consideration of the evidence from Dr Reynolds, Consultant Psychiatrist, of 28/8/03 and the evidence in the Occupational Health case notes, and in the appeal letter from Mrs Lewis, it is assessed that the relevant medical condition cannot be attributed to the duties of her NHS employment.

The evidence is that she experienced stress in connection with her duties in the paediatric intensive care unit.  However, the diagnosis of schizophrenia has been made for the long term condition that she suffers.  This condition has led to several acute exacerbations of psychotic symptoms in the years since her retirement.  There is not evidence that the perceived stress at work has been the cause of this long term psychiatric condition.  On balance, her behaviour at work and her perceptions about colleagues are likely to have been a result of her underlying mental health condition.

Therefore the criteria for Permanent Injury Benefit are not met.

It is confirmed that this medical adviser has not previously been involved in this case.”

On 11 December 2003 the Authority wrote to Mrs Lewis, stating that her application for PIB had been refused.

12.
Mrs Lewis made an application to me on 21 October 2005.  My office explained to Mrs Lewis that there is a statutory three year time limit for making such applications.  Therefore I would be investigating Mrs Lewis’s applications for PIB in 2003 and 2004.

13.
Dr Reynolds, the consultant psychiatrist who is currently treating Mrs Lewis wrote to my office, stating:

“…I wish to further state that environmental factors can play an important part in precipitating schizophrenia.  The fact that Mrs Lewis was working in what was perceived to be a high stress area could therefore have precipitated her schizophrenia.”

14.
My office invited the Authority to review the decisions it made in 2003 and 2004.  It did so.  The Authority’s medical adviser saw nothing new in Dr Reynolds’s letter and as a result the Authority was not prepared to alter its decisions.

CONCLUSIONS

15.
In 2003 and 2004 the NHS Pensions Agency’s medical adviser reviewed the medical reports obtained at the time of Mrs Lewis’s retirement.  He also considered an opinion from a consultant psychiatrist who was currently treating Mrs Lewis.  All these reports concluded that Mrs Lewis was suffering from schizophrenia.  None of the reports pointed to it being more likely than not that her schizophrenia was attributable to her employment in the NHS.

16.
Having regard to the available medical evidence, I do not think that the NHS Pensions Agency acted improperly in refusing Mrs Lewis’s applications for PIB in 2003 and 2004.  I do not uphold Mrs Lewis’s complaint.

CHARLIE GORDON 
Deputy Pensions Ombudsman 

23 October 2006
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