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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs F Nicholson (formerly Hulse)

	Scheme
	:
	BAE Systems Pension Scheme

	Respondents
	:
	BAE Systems Pension Fund Trustees Limited (the Trustee)


MATTERS FOR DETERMINATION 

1. Mrs Nicholson has complained that the Trustee did not award her the full widow’s pension on the death of her estranged husband.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr and Mrs Hulse separated in September 1999. Mrs Hulse remarried in July 2002, and is now Mrs Nicholson. As regards events prior to Mrs Nicholson’s remarriage, I shall refer to her by her then name. She says that her late husband initially paid her £50 per week. She has submitted copies of her bank statements for the period September 1999 to June 2000.
4. In June 2000, Mr Hulse was diagnosed with terminal lung cancer and took early retirement under the Scheme on 1 August 2000. Mrs Nicholson says that the payments from her late husband ceased when he retired.

5. On 31 July 2000, Mr Hulse made a Will. This provided:

“I GIVE all my real and personal property whatsoever and wheresoever not hereby or by any Codicil hereto otherwise specifically disposed of (including any property over which I may have a general power of appointment or disposition by Will) to my Trustees upon trust to sell call in and convert the same into money with power to postpone the sale calling in and conversion thereof for so long as they shall in their absolute discretion think fit without being liable for loss and to hold the proceeds of such sale calling in and conversion and my ready money (hereinafter called “my Residuary Estate”) upon the following trusts:-

(1) Upon trust to pay thereout my debts and funeral and testamentary expenses

(2) Subject thereto upon trust for my daughter …”
There was no provision for the then Mrs Hulse.

6. Mrs Hulse initiated divorce proceedings in August 2000 and a Decree Nisi was issued on 9 October 2000.

7. In December 2000, solicitors acting for the Trustee (Travers Smith Braithwaite) responded to a request for information about a potential spouse’s pension from solicitors acting for Mrs Nicholson (Hamers). In their letter dated 20 December 2000, Travers Smith Braithwaite stated:

“… The following benefits are payable on the death of a Member in this position:

1. A spouse’s pension
If the Member is married at the date of his death, a spouse’s pension is payable to his legal widow. The amount of the spouse’s pension is at least equal to the minimum required by legislation as a result of the Scheme being contracted out of the State Earnings-Related Pension Scheme. At the Trustee’s discretion, this pension can be increased to equal one half of the pension payable to the Member at his death (or the amount of pension which would have been payable at that date, if the Member had not given up any pension for a lump sum or Dependant’s pension or chosen a stepped pension).

2. Dependant’s pension
If the Member is divorced at the time of death, a spouse’s pension may not be paid to the ex-spouse under the Scheme rules. In those circumstances, the Trustee may at its discretion decide that the whole or part of the survivor’s pension which would otherwise have been payable … will be payable to a Dependant …

A former spouse (after a divorce) could be treated as a “Dependant” … only if she was financially dependent on the Member at the time of death …”

8. On 21 December 2000, Travers Smith Braithwaite sent Hamers copies of Rules 7 (lump sum death benefits), 8 (spouse’s pension) and 16.6 (continuing life cover).

9. On 9 February 2001, Mr and Mrs Hulse signed a Deed of Separation, the Decree Nisi was rescinded and the Divorce Petition was discontinued. The Deed of Separation provided:

 “(a)
The Husband will pay immediately to The Wife a lump sum of £19,000.00, together with any interest thereon.

(b) That upon the death of The Husband, 50% of what ever lump sum payment is made by The Husband’s pension trustees under his pension scheme with BAE Systems Pension shall be paid over to the Wife.

(c) That upon the death of The Husband, The Husband’s pension trustees, shall pay to The Wife the widow’s pension, payable under The Husband’s pension scheme as recorded by The Husband’s form of wish, a copy of which is annexed hereto, and which has been lodged with his pension trustees.”

10. The ‘Expression of Wish’ form, dated 20 December 2000, was intended for the member to indicate how he would wish the Trustee to pay the lump sum death benefit (50% to his wife and 50% to his daughter). However, Mr Hulse had added an entry to the effect that he wished the “widows pension benefits in full” to go to Mrs Hulse. At the bottom of the form, Mr Hulse had added a note to the effect that the provisions he had set out on the form were to be incorporated into a ‘court order’.

11. Mr Hulse died on 28 July 2001.

12. On 28 November 2001, the Trustee reached a decision concerning the death benefits payable as a result of Mr Hulse’s death. It has stated that the following documents were considered:

· Mr Hulse’s Death Certificate

· Mr Hulse’s Expression of Wish form, dated 20 December 2000

· The Deed of Separation

· The Order of Court confirming that divorce proceedings had been discontinued
· Mr Hulse’s Will

· An unsigned and undated letter from Mr Hulse’s daughter.

13. The Trustee decided that the lump sum death benefit should be divided approximately equally between Mrs Hulse and her daughter. It decided to pay Mrs Hulse the minimum spouse’s pension (see Rule 8.6, Appendix paragraph 3).

14. The Trustee has explained that its usual practice was to delegate discretionary cases to any two trustees and this procedure was followed in Mr Hulse’s case. The first trustee is to make a recommendation and this is reviewed by the second trustee, to agree or not. The first trustee sent a memo to the Group Pensions Department on 29 November 2001, enclosing a completed “Exercise of Trustees Discretion Form”, which had been countersigned by the second trustee. In the memo, the first trustee stated:

“… have based my decision on the following factors:

· the “Expression of Wish Form” completed by [Mr Hulse] is clear that he wishes his wife to have 50% of the lump sum benefit. Paying the “Balance of Five Year Guarantee” to the daughter and part payment of the Life Assurance to the wife most closely meets Mr Hulse’s declared wish.

· it is clear from the Deed of Separation that the marriage of Mr and Mrs Hulse had broken down and they had chosen to follow separate lives. Mrs Hulse was not dependent on her husband’s financial support at the time of his death. Hence I believe that payment of only the GMP is appropriate.”

15. Mrs Nicholson submits:

15.1. She was financially dependent on her late husband from the time of their separation to the date of his death. She has submitted payslip details showing her gross pay for the tax year 1999/2000. She was receiving Housing Benefit and paying reduced Council Tax.
15.2. She had to continue to work following her separation and the £50 she received from her husband was minimal.

15.3. She was unable to work for much of the time because she was ill. She did not get paid for the periods when she was unable to work. She has been advised to retire on the grounds of ill health.
15.4. She had been with her husband since the age of 17 and had always worked during that time. She has not contributed to a pension scheme, because she could not afford to do so.

15.5. She refutes the Trustee’s assertion that her marriage had broken down. She had a lot of contact with her late husband.  She was not in another relationship at the time.

CONCLUSIONS

16. Mrs Hulse was not living with Mr Hulse at the date of his death and therefore Rule 8.1.1 applied. This gives the Trustee discretion to reduce the spouse’s pension to the minimum.
17. In the exercise of a discretion, the decision maker (in this case the Trustee) must only take into account relevant matters, ask the right questions, interpret the Rules and the law correctly and not come to a perverse decision, i.e. a decision which no other decision maker, faced with the same circumstances, could reasonably come to.

18. There is no evidence that the Trustee took any irrelevant matters into account when reaching its decision. Rule 8.1.1 states that, where the Trustee is of the opinion that the member’s marriage has broken down, it may reduce the spouse’s pension. The Trustee concluded that Mr and Mrs Hulse’s marriage had broken down, albeit that the divorce proceedings had been halted. Given the facts as set out above, that was not an inappropriate conclusion for it to draw. It was, therefore, open to the Trustee to decide to pay Mrs Hulse the minimum spouse’s pension. I accept Mrs Nicholson’s assertion that she was not earning very much at the time of her separation or thereafter. However, she was not in receipt of any payments from her late husband after his retirement nor was she living with him. It would be difficult, therefore, to make the case that she was actually financially dependent upon him at the time of his death.
19. Mr Hulse had indicated, on his Expression of Wish form, that Mrs Hulse should receive “the widow’s pension benefits in full”. This is, however, not binding on the Trustee nor could it be bound by the Deed of Separation. It was for the Trustee to come to a decision as to the amount of benefit it considered was appropriate to pay Mrs Nicholson in the circumstances. The decision it came to may have been disappointing for Mrs Nicholson but I am not persuaded that it can be described as perverse.

20. Whilst I have some sympathy with the Trustee in dealing with a potentially sensitive situation, I consider that it could have been more open with Mrs Hulse as to the reasoning behind its decision. I would have expected the Trustee to, at least, allow Mrs Hulse the opportunity to challenge its decision and to put forward her reasons and evidence for so doing. Having said this, I am not persuaded that the Trustee would have come to a different decision had it allowed Mrs Hulse this opportunity.

21. I do not uphold her complaint.

CHARLIE GORDON
Deputy Pensions Ombudsman

4 May 2007

APPENDIX

Trust Deed and Rules

22. Rule 8.1 provides:

“Surviving spouse – general rule

If the Member dies leaving a surviving spouse who is the Member’s legal widow or widower, the surviving spouse will receive a survivor’s pension for life determined in accordance with Rule 8.3 to 8.5 inclusive, except that:

8.1.1 if the Member and the spouse were not living together as husband and wife at the date of the Member’s death and, in the opinion of the Trustees, the marriage had broken down, the Trustees may decide in their discretion to reduce the pension payable to the spouse to the minimum spouse’s pension described in Rule 8.6 (minimum spouse’s pension);

8.1.2 …”

23. Rule 8.5 provides:

“Member dies after pension starts

The survivor’s pension will be one-half of the pension payable to the Member at his death, or which would have been payable at that date if the Member had not given up any pension for a lump sum or Dependant’s pension or chosen a stepped pension, as appropriate.

Even if the Member’s pension has been reduced for early payment, a legal widow or widower will always receive a pension at least equal to the minimum spouse’s pension described in Rule 8.6 (minimum spouse’s pension).”

24. Rule 8.6 provides:

“Minimum spouse’s pension

If the Member’s Service was contracted-out under the Scheme, the minimum spouse’s pension for the legal widow or widower will be equal to the total of:

8.6.1 any spouse’s GMP; and

8.6.2 any Protected Rights Pension that the Scheme is required to provide for the spouse; and

8.6.3 1/160th of the Member’s average qualifying earnings in the last three years before leaving Service or death (whichever occurs first) for each complete year of the Member’s Pensionable Service in contracted-out employment under the salary-related part of the Scheme on and after 6 April 1997 (with an additional proportion for each additional complete month) …”
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