Q00658


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs K Brown

	Scheme
	:
	The NHS Injury Benefits Scheme

	Respondents
	:
	The NHS Business Services Authority, Pensions Division (NHS Pensions)


MATTERS FOR DETERMINATION 

1. Mrs Brown disagrees with NHS Pension’s request that she repay £5,000 from her Permanent Injury Benefit (PIB) award consequential to the settlement of a damages claim against her NHS employer.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The NHS Injury Benefits Regulations 1995 (SI 1995/866)

3. Regulation 17 is set out in the Appendix.

Background

4. Mrs Brown was employed by Southern Derbyshire Acute Hospitals NHS Trust between 1994 and 2002. In 1997, Mrs Brown commenced training as an Operating Department Practitioner. In 2001, Mrs Brown became aware that she was allergic to latex and had to change to using non-latex gloves at work. During 2001, Mrs Brown also began to suffer from respiratory problems, which were eventually diagnosed as a reaction to anaesthetic gases. In July 2002, Mrs Brown was re-deployed to a psychiatric unit, where she was not exposed to the anaesthetic gases.

5. In April 2003, Mrs Brown was granted ill health retirement. The NHS Pension Scheme’s medical adviser stated:

“she has several allergies to substances inevitably present in her work environment.

This includes nose irritation to glutaraldehyde, asthma with formaldehyde, … asthma with isoflurane … and skin reactions to latex – the latter only partially-improved by her wearing non-latex gloves.

It is accepted that she is thus unable to continue to work in that environment.”

6. Mrs Brown subsequently applied for a PIB. On her application form, Mrs Brown stated that she was claiming in respect of “occupational asthma” and “latex allergy”.

7. In November 2003, Mrs Brown commenced a claim for damages against her former employer. Initially, this was on the basis of both her latex allergy and her allergy to anaesthetic gases. The claim in respect of Mrs Brown’s allergy to anaesthetic gases was later withdrawn.

8. NHS Pensions’ medical advisers, Atos Origin, wrote to Mrs Brown on 24 June 2004:

“After careful consideration of the medical evidence on behalf of the Agency, the Scheme’s medical advisers have assessed you as having suffered a permanent reduction in earning ability of between 11% to 25% because of your work related injury/condition …

The Scheme’s Medical Adviser has advised that

“It is advised that on the balance of probabilities that her allergic problems are mainly attributable to her NHS employment and that entitlement to Permanent Injury Benefit is accepted.

In terms of the permanent loss of earnings ability the evidence is that it is unlikely that she can be prevented from exposure to such substances commonly found in an operating theatre.

Looking at alternative work in the general field of employment, she appears to have skills and qualifications commensurate with working for example in another organisation such as the Department for Work and Pensions, as an administrative officer (AO). Such a position when comparing the IDS benchmark for an AO with her NHS salary (full time equivalent) would suggest a band 2.”
Our colleagues at the NHS Pensions Agency will write to you soon with calculation details of the benefits that you are now entitled to under the Scheme …”

9. On 5 July 2004, NHS Pensions notified Mrs Brown that she would receive a lump sum of £1,964.88 and that they would also assess her eligibility for an annual allowance. The letter concluded:

“You have been awarded NHS Injury Benefits in respect of a work-related condition and the Scheme Regulations require that we take account of any damages paid for the same condition that the NHS Injury Benefits is being paid for. The reason for this is to prevent compensation being paid twice in respect of the same condition.

This means that should your damages claim be successful, you may be required to repay some or all of the NHS Injury Benefits you have received including the lump sum enclosed with this letter. Damages may also be offset against any potential future benefits to which you may become entitled under the terms of The Scheme.

It is in your best interests that we are informed immediately a settlement is reached and that your Solicitor provides us with a breakdown of the damages. This is because we only wish to recover the loss of earnings element contained within the settlement.”

10. In May 2005, NHS Pensions wrote to Mrs Brown:

“I am writing regarding your entitlement to benefit under the Injury Benefit Scheme in the light of your successful damages settlement.

Your solicitors have now advised me that the claim was settled and you received the sum of £15,000.

Because Injury Benefit is classed as compensation for loss of earnings and your damages settlement contained an element for loss of earnings I must ask you to repay all the monies paid to you by way of an Injury Benefit.

The amount due for recovery is £4,875.50, this, being the lump sum of £1,964.88 (paid to you on 5th July 2004) and an allowance of £2,910.62 up to the damages settlement date.”

11. Solicitors acting for Mrs Brown (Thompsons) responded, making the following points:

11.1. Mrs Brown’s claim for damages had commenced on the basis of her latex allergy and her reaction to anaesthetic gases.

11.2. Her claim for exposure to anaesthetic gases had to be discontinued.

11.3. She had been advised to use non-latex gloves and had transferred to Derby City General Hospital. Her problems with her latex allergy had cleared up and she continued to work without a single day off due to the latex allergy.

11.4. She had been re-deployed on 15 July 2002 as a result of her allergy to anaesthetic gases. Her only loss of earnings related to the loss of shift pay when she was transferred from theatre work as a result of her allergy to anaesthetic gases.

11.5. Her only loss of earnings had been as a result of her allergy to the anaesthetic gases and not to her latex allergy. Any benefits paid were related to her asthmatic condition resulting from her allergy to anaesthetic gases. Her claim for Industrial Injuries Disablement Benefit was related to her “occupational asthma”.

11.6. The only claim in relation to her latex allergy amounted to general damages for pain and suffering and loss of amenity and hardship on the labour market.

11.7. They had valued the claim at £25,000 to include pain and suffering and loss of amenity and hardship on the labour market. The defendants were aware of this and stated that they would pay £15,000 and repay any (State) benefits out of a total payment of £18,000. At no stage was it ever stated that there was any loss of earnings calculation in respect of the benefit payments. They said that they had appealed against the DWP certificate of recoverable benefits.
12. Mrs Brown had received a Certificate of Recoverable Benefits from the Department for Work and Pensions (DWP). On her behalf, Thompsons had appealed against the Certificate and were notified, on 14 June 2005, that a revised Certificate for nil recovery had been issued. The DWP said that a refund of £3,240.56 had been sent to the Compensator (Mrs Brown’s former employer). It said:

“The Compensator … has been advised that if a reduction has been made to your client’s compensation payment to take account of benefit recovery, he will be required to pass on to her, via yourselves, any amount due."

13. Thompsons submitted this information to NHS Pensions as part of Mrs Brown’s appeal.

14. NHS Pensions issued a stage one appeal decision on 20 June 2005. They said:

“The first action I have taken is to confirm what medical conditions the Scheme’s Medical Advisers, Atos Origin, have accepted as being “wholly or mainly” attributable to Ms Brown’s NHS employment. All Ms Brown’s allergic conditions have been accepted by the Scheme therefore any loss of earnings, of any kind awarded as part of the compensation settlement, will have to be taken into account by the NHS Injury Benefit section.

I note in your letter you explain the losses awarded because of the latex allergy would only have been for “…general damages for pain and suffering and loss of amenity and hardship on the labour market”. As the Injury Benefits Scheme accepts any award made for hardship on the labour market as “loss of earnings” we will have to take this part of the settlement into account against the Injury Benefit award.

Information required
As such I will be grateful if you could confirm what your estimate would be for this element of the damages settlement. This information will be considered, along with the information provided by the Defending Solicitors at which time I will be able to confirm whether there will be any change in the overpayment amount …”

15. Thompsons were told that Mrs Brown could ask for the matter to be further considered at stage two of the Internal Dispute Resolution (IDR) procedure.

16. In response, Thompsons said that Mrs Brown’s retirement on the grounds of ill health had nothing to do with her latex allergy. They pointed out that she had worked for a number of years in theatre using nitrile gloves and would have had no problem with her NHS employment had it not been for her asthmatic reaction to anaesthetic gases. Thompsons said:

“Prior to settlement of the claim I asked my expert Dr English if she would have a hardship on the labour market in the future as a result of the latex allergy and he thought not. He thought that any further allergies she had would be due to an underlying weakness to allergies but not to sensitisation to latex.

The Claimant has a secure job as an NVQ assessor. The Defendants pleaded in their Defence that her job was secure and therefore she would not be entitled to a payment for hardship on the labour market. I cannot see therefore how they can argue there is any element of the claim allowed for this head.

Finally, Damages for Hardship on the labour market is a head of General Damages. This is the only reason I mentioned it in my earlier letter. It does not formulate part of a claim for either loss of earnings or loss of future earnings.

Your literature clearly states that you will take into account the loss of earnings element including past and future. I cannot see how you could reclaim any part of the General Damages head even if there were anything paid for hardship on the labour market which I refute. Your letter to the claimant dated the 21st July 2004 stated that she would have only to repay monies paid in respect of loss of earnings.

The DSS has admitted that the benefits were not paid for the latex allergy. There therefore, in my opinion cannot be any recovery for loss of earnings, past or future.

In this case the claimant accepted the sum of £15000 for Pain and Suffering only as advised by Counsel who did not consider that a payment for Hardship on the labour market should be pursued or was viable.”

17. Thompsons made a further submission to NHS Pensions, on 11 August 2005, stating:

17.1. Regulation 17 of the NHS (Injury Benefit) Regulations 1995 was the relevant regulation. This stated that the Secretary of State shall take into account relevant damages or compensation awarded.

17.2. A letter from NHS Pensions asked specifically for details of the loss of earnings element, including past and future losses. It suggested that the damages that would be considered were those for quantifiable losses, i.e. loss of earnings.

17.3. Mrs Brown’s latex allergy had no effect on her employability and she had made no application for disability benefits in respect of this condition.

17.4. She had no problem until she started to suffer from an allergy to anaesthetic gases. This occurred in 2003 and resulted in an application for disability benefits. Her application for benefits and a pension would not have been granted but for her allergy to anaesthetic gases.

17.5. Mrs Brown’s claim for damages for her asthma had to be discontinued because the exposure limits at the hospital were within the COSHH
 requirements. Therefore no award was made for the diseases which led to her application for an injury benefit. How could NHS Pensions reclaim part of an award which formed no part of Mrs Brown’s reason for applying for an injury benefit?

17.6. They had advised Mrs Brown to accept the offer of £15,000 on the basis that this was an appropriate award for pain and suffering.

17.7. She had received her full pay up to her retirement, apart from loss of shift pay due to her move from theatre work as a result of her allergy to anaesthetic gases. This could not be claimed as part of her latex case and was removed.

17.8. Mrs Brown had teaching skills and was able to find further employment as a teacher on a similar rate of pay. She worked part time but further hours would have been available to her. She had, however, decided to take a part time degree. Her teaching job involved no risk of exposure to latex, which would affect her future job prospects and her earning capacity was likely to rise once she obtained her degree.

17.9. The dermatologist instructed by Thompsons had advised that Mrs Brown would not suffer a future sensitisation to other substances as a result of her allergy to latex.

17.10. Mrs Brown’s claim could not have included and did not include any figure for loss of earnings.

18. NHS Pensions notified Thompsons that they would be deferring a stage two decision until they had made further enquiries with their medical advisors. They explained that Mrs Brown had cited both “occupational asthma” and “latex allergy” on her application for an injury benefit and that their medical advisers had said:

“The evidence available indicates that after appropriate investigations and diagnostic testing the applicant has allergic reactions to various substances occurring in an operating theatre. The evidence indicates that allergic reactions are mainly attributable to her NHS employment.”

19. NHS Pensions issued a stage two decision on 6 October 2005 and declined Mrs Brown’s appeal. They said:

19.1. In April 2005, solicitors acting for Mrs Brown’s former employer had notified NHS Pensions that her damages claim had been settled and that a net
 sum of £14,855.52 was to be paid. They had informed NHS Pensions that no breakdown had been agreed in relation to the individual heads of claim but that, of the gross amount, approximately £7,500 had been included for pain and suffering and loss of amenity and approximately £10,000 for past and future loss of earnings.

19.2. Thompsons had subsequently informed NHS Pensions that damages of £15,000 were paid for pain and suffering and loss of amenity. They had further explained that the settlement payment was in respect of Mrs Brown’s latex allergy only and that the payment was for pain and suffering and loss of amenity and hardship on the labour market. They had not provided any breakdown under these headings

19.3. The phrase “hardship on the labour market” must be given its ordinary meaning. Ordinarily, “hardship” must mean detriment and the “labour market” must mean the employment market. Therefore they were considering whether Mrs Brown had recovered damages in respect of a detriment that she will suffer in employment. Their view is that one such detriment would be a loss of earning ability.

19.4. Mrs Brown had made her claim for an injury benefit on the basis of both her allergy to latex and to anaesthetic gases. Her claim was considered and accepted on that basis. The Scheme’s medical advisers had confirmed that they did consider and accept both as playing a part in her being unable to work. It was not necessary to apportion blame between the latex allergy and the allergy to anaesthetic gases.

19.5. With regard to the amount to be recovered, NHS Pensions takes a sympathetic approach but they have a duty to protect the public purse.

19.6. They generally recover only that part of any damages settlement that relates to loss of earnings and, in the absence of any breakdown from Thompsons, took a sympathetic view that they would only recover half the amount notified to them by the employer’s solicitors, i.e. £5,000.

SUBMISSIONS

On Behalf of Mrs Brown

20. Thompsons submit:

20.1. When Mrs Brown’s case for damages commenced, it was for both asthma and a latex allergy.

20.2. An engineer’s report prepared for the case was not supportive of the claim for either asthma or a latex allergy. The engineer said that the defendants (Mrs Brown’s former employer) had done all they could do to eradicate the problem and there was no breach of duty.

20.3. Dr English (the dermatologist) stated that Mrs Brown’s asthma was caused by the anaesthetic gases and not her dermatitis.

20.4. Mrs Brown’s dermatitis began in 2001. She had a few days off work at the time but she did not experience any further symptoms from her latex allergy after August 2001. This had been agreed by the defendants.

20.5. In July 2002, Mrs Brown was re-deployed to a psychiatric unit. Loss of earnings from 2002 onwards therefore related to her asthma only, because this is why she was transferred.

20.6. Mrs Brown suffered a further minor reaction to latex in her new employment and her employment was terminated.

20.7. The defendants had confirmed that Mrs Brown’s employment would have been terminated in any case because of the severe asthmatic reaction. Therefore there could not be any future loss of earnings due to her allergy to latex because her employment would have been terminated in any case.

20.8. Mrs Brown cannot have lost any earnings as a result of her latex allergy. Her change of employment was due to her asthma. She had previously been working without reaction to latex for a period of 18 months. There was no actual claim for past loss of earnings because Mrs Brown had not been off work because of her latex allergy.
20.9. Prior to settlement, the claim was valued at £25,000 for pain and suffering only. An offer was made to the defendants on this basis and they offered £15,000 (net). In light of the engineer’s report, Mrs Brown was advised to accept the offer. This was for pain and suffering only; both parties seem to have discounted any payments for loss of earnings, past or future. There was no element of past or future loss of earnings in the calculation of the settlement and this should not be subject to the recovery of pension.

20.10. The solicitors representing Mrs Brown’s former employer were incorrect in their assessment of the case. Their evaluation amounts to £17,500, whereas the net terms of the settlement amounts to £15,000. That the case was settled for £15,000 can be proved by the Consent Order they sent to the defendant’s solicitors. Whilst it is not for NHS Pensions to investigate the information supplied by a firm of solicitors, where the figure is blatantly incorrect there should be the possibility to adjust the amount of repayable benefits.
20.11. A life long allergy to latex could not possibly only have a value of £7,500. They had valued it at £25,000 on the basis of a previous case, which was a major latex allergy.

20.12. A figure for hardship on the labour market is difficult to assess because of the problems caused by Mrs Brown’s asthma. Had she not suffered from asthma, she would not have had to move away from theatre work.

20.13. Mrs Brown changed jobs to become an NVQ assessor. This was paid at the same rate as she received in her NHS employment. Mrs Brown chose to work less hours but believes that she would be able to increase her hours as and when necessary. She has had the chance to move into the education sector and obtain a degree through this job. There was no real exposure to latex in the classroom. As a result, the chance of her suffering from any future hardship on the labour market was considered to be extremely small. Mrs Brown’s barrister did not take this into account when he valued the claim but it could not have been more than £1-2,000. The matter was not settled on a 100% basis because they considered the litigation risk to be enormous. The offer of £15,000 was approximately ⅔rds of their claim; the valuation of damages for hardship on the labour market could therefore only have been £1,320 at the most.
20.14. It is not true to say that they did not set out a figure for hardship on the labour market. It is their view that there should not be a figure for hardship on the labour market because they simply valued the claim at £25,000 based on pain and suffering and loss of amenity. However, they did volunteer that, if the case had gone to court, there may have been a valuation of this particular amount in the sum of £1,000 to £2,000. If an assessment of £2,000 is made, Mrs Brown would be prepared to repay this.
20.15. The term “hardship on the labour market” is not included in any of the Scheme literature. In legal terms, it does not come into the same category of loss as future earnings; it is part of general damages. It is an amount to cover the risk of losing a job in the future. It is not possible to see how NHS Pensions can therefore use payments for hardship on the labour market in connection with the benefits it pays.

20.16. The reason for the award of benefits by the NHS is irrelevant to the calculation in a legal case. As a result of her lack of absence from work, it is impossible that any figure could have been included in her compensation for past or future loss of earnings.

For NHS Pensions

21. NHS Pensions submit:

21.1. Although Regulation 17 allows them to take account of all damages, generally speaking they will only take account of any part of damages identified as loss of earnings (past and future).

21.2. The aim at all times is to arrive at a fair and equitable decision.

21.3. The fact that damages are taken into account is pointed out at an early stage, e.g. in the information booklet covering the Scheme, on the application form AW13 and in benefit award notifications.

21.4. The regulations allow the Secretary of State the discretion to recover the entirety of damages. The Secretary of State has a policy (see Appendix) that, where the loss of earnings element of any damages can be identified, only that amount will be recovered. If a figure for loss of earnings cannot (or will not) be identified, the Secretary of State will exercise the discretion to recover against the whole amount of damages.

21.5. Thompsons sought to argue that Mrs Brown’s settlement did not include any element for loss of earnings. NHS Pensions received legal advice to the effect that “hardship on the labour market” was the same as “loss of earning ability”.

21.6. Since Thompson’s refused to provide a breakdown of the damages she received, the Secretary of State exercised the discretion to recover against the whole of the damages.

21.7. Solicitors acting for Mrs Brown’s former employer advised that £10,000 of the gross settlement represented loss of earnings. The decision maker therefore took a mid point between this and Thompson’s claim that no part of the settlement represented loss of earnings, i.e. £5,000.

CONCLUSIONS

22. Regulation 17 allows the Secretary of State to recover any damages awarded in respect of the injury or condition for which an injury benefit is being paid.

23. Mrs Brown applied for and was granted a PIB on the basis of her asthma and her allergy to latex. Although her claim for damages in respect of her asthma was discontinued, she still received damages in respect of a condition for which she was receiving a PIB, i.e. her allergy to latex.

24. The Secretary of State has a long-standing policy of only recovering damages in respect of “loss of earnings”. The administration guide and the intranet guidance submitted by NHS Pensions (see Appendix) do not say what is intended to be included in “loss of earnings”. Thompsons have explained that Mrs Brown’s claim was made under a “general head” of damages and did not include any element for “loss of earnings”. They did, however, say that there was an element for “hardship on the labour market”. I am not persuaded that whichever head of claim the particular element of Mrs Brown’s damages falls under is relevant in the circumstances. Rather it is a matter of considering the substance of the award and applying the Secretary of State’s policy on recovery fairly and consistently.

25. Thompsons argue that Mrs Brown has not suffered any past loss of earnings because she did not have to take any sick leave as a result of her latex allergy after the initial short period in 2001. They further argue that she is unlikely to suffer any future loss of earnings consequential upon her allergy to latex. They point out that she has been able to secure further employment as an NVQ assessor at a similar rate of salary as her previous NHS employment and that she has the opportunity to obtain a degree through this job. It may be surprising, if that is the case, that Mrs Brown was found to be eligible for a PIB in the first place; one of the requirements being a permanent reduction in earning ability of more than 10%.

26. NHS Pensions argue that “hardship on the labour market” is the same as a “loss of earning ability” and that this interpretation would bring this element of Mrs Brown’s damages within their recovery policy. Hardship on the labour market (variously described as handicap or disadvantage on the labour market) is generally measured in terms of the individual’s ability to secure earnings of a similar level to that enjoyed previously. It is arguably a measure of potential loss of future earnings.

27. The intention behind Regulation 17 is to avoid duplicating compensation out of public service funds for the same misfortune. A PIB is primarily intended to compensate the individual for loss of earning ability caused by the attributable injury or condition. Applied as it stands, Regulation 17 would also allow recovery against damages intended to compensate for non-earnings related distress, i.e. pain and suffering. To my mind, the Secretary of State’s policy recognises this imbalance and allows the individual to retain damages for non-earnings related distress. I am not persuaded that it is inappropriate for NHS Pensions to seek recovery against that part of Mrs Brown’s damages which represents “hardship on the labour market” since this is covered by the PIB. There would otherwise be duplication of compensation, which Regulation 17 is intended to avoid.

28. In the face of disagreement as to the amount of damages for “hardship on the labour market”, NHS Pensions applied their policy of taking a mid-point. This may not be the most scientific approach but it has its merits in the absence of a logical alternative, being equitable to both sides. I am not persuaded that NHS Pensions took an unreasonable approach in Mrs Brown’s case.

29. Thompsons have argued that the information provided by the solicitors representing Mrs Brown’s former employer is blatantly wrong, in as much as the sums quoted total £17,500 when the net settlement was only £15,000. The settlement of £15,000 (£14,855.52 quoted by the employer’s solicitors) was net of benefits. Thompsons, themselves, confirmed this in a letter to NHS Pensions when they said that the settlement was to be paid out of a total of £18,000. The DWP confirmed that the refunded benefits of £3,240.56 should be passed on to Mrs Brown. This sum, together with the £14,855.52, would mean that Mrs Brown received £18,096.08 in total, i.e. slightly more than the £17,500 accounted for by the employer’s solicitors. I am not persuaded that there was any reason for NHS Pensions to question the information provided by the employer’s solicitors or that this information is contradictory to that previously supplied by Thompsons, themselves.
30. Thompsons also argue that it is not true to say that they did not set a figure for hardship on the labour market. They argue that they put forward the sum of £1,000 to £2,000 and that this would be the more appropriate figure for NHS Pensions to recover. I note that Mrs Brown is willing to repay this sum if necessary. However, I am also aware that Thompsons (on Mrs Brown’s behalf) have argued strenuously that the amount should be nil.  NHS Pensions have taken their usual approach, i.e. the mid-point and, as I have said, this is not unreasonable.

31. I do not uphold Mrs Brown’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

22 March 2007

APPENDIX

The NHS Injury Benefits Regulations 1995 (SI 1995/866)

32. Regulation 17 provides:

“(1)
The Secretary of State shall take into account against the benefits provided in these Regulations any damages or compensation recovered by any person in respect of the injury or disease or in respect of the death of a person to whom these Regulations apply, and such benefits may be withheld or reduced accordingly.

(2)
For the purposes of paragraph (1), a person shall be deemed to have recovered damages –

(a)
whether they are paid in pursuance of a judgement or order of a court or by way of settlement or compromise of his claim and whether or not proceedings are instituted to enforce the claim; or

(b)
if they are recovered for his benefit in respect of a claim under the Fatal Accidents Act 1976.

(3)
Where any payments in respect of a benefit under these Regulations are made before the right to, or the amount of, such damages or compensation is finally determined, then if and when a right to and the amount of such damages or compensation is finally determined the Secretary of State shall have the right to recover from the beneficiary an amount not exceeding –

(a)
where the amount of the payments made by the Secretary of State is less than the net amount of the damages or compensation, the amount of those payments;

(b)
where the amount of those payments is not less than the net amount of the damages or compensation, such part of those payments as is equal to the net amount of the damages or compensation.

(4)
So far as any amount recoverable under this regulation represents a payment made by the Secretary of State from which income tax has been deducted before the payment, the proper allowance shall be made in respect of the amount so deducted, and in this regulation the expression “the net amount of the damages or compensation” means the amount of the damages or compensation after deducting any tax payable in the United Kingdom or elsewhere to which the damages or compensation are subject.

(5)
No proceedings shall be brought to recover any amount under this regulation –


(a)
after the death of the recipient of the payments; or

(b)
after the expiration of 2 years from the date to which a right to, and the amount of, the damages or compensation is finally determined or from the date on which the final determination first came to the knowledge of the Secretary of State, if later.”

NHS Pensions’ Policy on the Recovery of Damages

33. NHS Pensions say that their policy is set out in two internal written documents:

· The NHS Injury Benefits Scheme: a guide for administering the Scheme from 1 January 2002

· Summarised guidance on NHS Pensions’ Technical Compliance Team’s intranet site.

34. NHS Pensions has provided extracts from the policy documents indicating how the amount to be recovered is to be calculated. The administration guide contains four examples:

Example 1

The case is decided in Court and the employee is awarded £10,000, made up of:

Loss of earnings (past and future)
£6,000

Pain and suffering


£3,500

Miscellaneous



£500

“The NHS Injury Benefit Scheme will recover £6,000 from any PIB it has awarded. Up to the date of the settlement the scheme has already paid out £2,000 in PIB which it recovers immediately … The remaining £4,000 is annuitised … and the future annual PIB is reduced accordingly.”


Example 2

The employee receives £10,000 in an ‘out of court’ settlement. Both parties agree that the loss of earnings element is 60%, i.e. £6,000, and recovery is undertaken as before.

Example 3

The employee receives £10,000 in an ‘out of court’ settlement but there is no agreement as to the breakdown. The employee’s solicitors suggest 25% for loss of earnings and the employer’s solicitors say 50%.

“In this situation the scheme’s administrators will assess the loss of earnings element as 37.5% of the global settlement, i.e. halfway between the two figures provided.”


Example 4

The employee receives £10,000 in an ‘out of court’ settlement but one or both solicitors refuse to provide information about the breakdown. The guide sets out the procedure for requesting such information from the respective parties.

35. The intranet document states:

“… a new operational guide covering all aspects of IB claims [including damages] was published in January 2002.

… The following is a reminder of the key issues associated with ‘damages’.

· The Regulations state that any damages may be recovered. However in 1974 it was agreed with NHS trade unions that only the “loss of earnings” element would be recovered. This “policy” must continue to be adhered to.

· The Agency must never enter into a process of negotiating the loss of earnings element of a global settlement.

…

· If an out of Court damages settlement is agreed but both sets of solicitors disagree on the loss of earnings element the figure to be used is the median …”

� Control of Substances Hazardous to Health Regulations


� Of social security benefits amounting to £3,240.56.
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