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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN
	Applicant
	:
	Mr D Norman

	Scheme
	:
	Capgemini UK Pension Plan - British Steel Section (the Plan) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1. Capgemini UK plc (the Company), as employer
2. Trustees of the Capgemini (UK) Pension Plan (the Trustees)


MATTERS FOR DETERMINATION
1. Mr Norman states that as he was made voluntarily redundant he is entitled to an unreduced pension in accordance with Rule 5.5 because he retired at the request of the Company.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PLAN RULES

3. Rule 5.5 of the rules of the Capgemini (UK) Pension Plan – British Steel Section (the Plan Rules) provides the following:

“Subject to British Steel Rule 5.4 (Early retirement on the grounds of Incapacity) and British Steel Rule 5.9 (General provisions on early retirement) any Member who has attained the age of 50 and who leaves Pensionable Service before Normal Retirement Date may retire with the Principle Employer’s consent.  On retirement he shall receive a pension and lump sum in accordance with British Steel Rule 5.2 (Retirement at Normal Retirement Date) and British Steel Rule 5.6 (Lump sum benefits on retirement), but his pension will, unless the Member is aged 55 or more and is retiring at the request of the Principal Employer (when no reduction will apply), be reduced to take account of his age at retirement by:-

(a) in respect of benefits relating to Pensionable Service before the Merger Date, one-quarter per cent for each complete month by which actual retirement precedes age 55, if the Member is aged 50 or over but not more than 55 and is retiring at the request of the Principal Employer, and Normal Retirement Date in any other case; and

(b) in respect of benefits relating to Pensionable Service on and after the Merger Date, one-third per cent for each complete month by which actual retirement precedes Normal Retirement Date or in such other manner as the Principal Employer shall direct, not being by more than shall be certified as reasonable by the Actuary.”

4. The booklet entitled “Former British Steel Employees – Information on your Transferred Pension Rights” (the Plan Booklet) provides:

“EARLY RETIREMENT CALCULATIONS

If you:
· retire as a current Cap Gemini employee with the Company consent between ages 60 & 65

· retire as a current Cap Gemini employee at the request of the Company between ages 55 & 65
you will receive an immediate pension.  The pension will be calculated as for normal retirement, but based on your Final Pensionable Salary & Pensionable Service on the date of early retirement.  Part of the pension may be exchanged for a lump sum (see relevant section below).”
MATERIAL FACTS

5. Mr Norman was born on 15 December 1944.  He was employed by British Steel until March 1998 when his employment was transferred under the Transfer of Undertakings (Protection of Employment) Regulations 1981 and he became an employee of the Company.  He became a member of the Plan on 1 March 1999.  He transferred his pension benefits from  the British Steel Pension Scheme to the Plan.
6. On 11 November 2002, the Company announced a redundancy programme, the terms of which were set out on its intranet website on 15 November 2002.  Section 4 of the intranet website dealt with voluntary redundancy.  Section 4.4 of the intranet website provided:

“Voluntary Redundancy – Q & A
………………

What are the pension implications for members of the British Steel section of the CGE&Y Pension Plan?

Members of the above section who apply for Voluntary Redundancy are deemed as voluntary leavers and as such would not receive the enhanced early retirement terms of this section of the Pension Plan.

If such a member is at any time made compulsorily redundant then he/she would receive the enhanced provisions as set out in the plan rules for early retirement at Company request.

………………”

Section 4.5.1 of the intranet provided:

“Early Retirement Pension
If you are age 50 or over on 31st December 2002 and apply for voluntary redundancy, you may have the additional option of applying for an immediate early retirement pension, subject to the conditions set out below.

Once you have registered your interest in taking an immediate early retirement pension, you will be provided via email with a personal illustration of the pension you would receive effective from 31st December 2002. 

If your benefits are insufficient to cover the statutory minimum requirements you will not be able to take an immediate pension.  You will be notified if this affects you.”

7. Mr Norman registered his interest in taking voluntary redundancy and he was provided with an estimate of the financial package payable to him on 15 November 2002. He was provided with an early retirement pension quotation on 18 November 2002.  The early retirement pension quotation which was provided to Mr Norman on 18 November 2002 stated,
“Early Retirement @ 31/12/02

Option 1
Full pension of

£20,529.30pa

Option 2
Tax free cash sum of

£46,190.92



Plus a residual pension of
£16,654.58pa

Option 3
Full pension of

£22,953.35pa

Option 4
Tax free cash sum of

£46,190.92



Plus a residual pension of
£19,078.62pa

(all options include a spouses/nominated partners pension of £10,264.65pa)”

The quotation did not make clear whether or not it took account of any actuarial reduction to reflect early payment. 

8. Mr Normal applied on 21 November 2002 for voluntary redundancy and early retirement to take effect on 31 December 2002.  The Company accepted his application on 11 December 2002 on the condition that his leaving date be 31 March 2003 because he was required to complete work on a particular project.  The Company also consented to him receiving an immediate early retirement pension actuarially reduced.  
9. On 16 December 2002, Mr Norman emailed the Company’s Pensions Team and stated the following:

“Further to the original request for information, my application for VR has been accepted.  However, the effective date has been delayed to the end of March 2003.  As you are aware, part of my pension is calculated to the CGEY rules and the major part in the old British Steel way which is based on gross pay.  For the latter with a finishing date of end of March, I would hope that would be my reference salary, £36,000 plus a full years car allowance” of £5,460.  I know you must be very busy, so could you please recalculate my pension as soon as you have dealt with the more urgent cases.”

10. Not having had any response to his email, Mr Norman sent another email to the Company’s Pensions Team on 16 January 2003 which included the following:
“Further to my note of 16th December:

I have been reading correspondence from Graham Briggs, my SIMA IT National Organiser, concerning the calculations for an early retirement pension and it is SIMA’s interpretation that no actuarial reductions should be made for the years remaining to my normal retirement date.  As I recall the changeover from BSC to CGEY, we were assured that the terms and conditions of the pension transfer would mean that the BSC rules would be applied.  Therefore, my pension should not be so reduced since Voluntary Redundancy, when part of accepting an offer from the company, was considered to be at the company’s request and not at the individuals’ request.  This was always a feature of the BSC Pension Scheme and I thought that it had been agreed that these benefits would be duplicated for former BSC employees in the CGEY Pension Scheme.  When the funds were transferred from BSC to CGEY, I believe the money to cover this was transferred also.”

11. The Company’s Pensions Team replied on 16 January 2003 and said that no enhancements to the pension were offered if a member took voluntary redundancy and that, as a result, Mr Norman’s pension quotation would have been reduced for early payment.  He said this had been specified at the launch of the redundancy programme and referred to the wording of section 4.4 of the intranet website, referred to above. 

12. Mr Norman complained to the Secretary to the Trustees of the Plan saying that during the changeover from British Steel to the Company, members were assured that the terms and conditions of the pension transfer would mean that the BSC rules would be applied.  He said that, therefore, his pension should not be reduced since voluntary redundancy was considered to be at the company’s request and not at the individual’s request.  Mr Norman also said that he disagreed that by accepting an offer of voluntary redundancy and early retirement that he had initiated the process and he did not accept that an actuarial reduction could be applied to his pension.

13. The Secretary said in his response of 13 February 2003 that:

13.1 the calculation of retirement benefits in early retirement was carried out in accordance with the Plan Rules and the special terms agreed for members who transferred from the British Steel Pension Scheme.  
13.2 an explanatory note posted on the intranet website during the voluntary redundancy initiative in 2001 and 2002 (which was in similar terms as that in section 4.4 of the intranet website referred to above) had been available to members before the closing date for applications for either voluntary redundancy or early retirement.  
13.3 the early retirement illustration provided to Mr Norman had been calculated correctly and in accordance with the Plan Rules and BSPS special terms applicable in circumstances of voluntary early retirement with company consent.
13.4 the Plan booklet sets out the differing benefit calculations applicable in circumstances where early retirement is with company consent and where it is at the request of the company.
14. Mr Norman was provided on 25 March 2003 with a further quotation of the pension available on early retirement pension quotation,

“Early Retirement @ 31/03/03

Option 1
Full pension of

£20,841.14pa

Option 2
Tax free cash sum of

£46,892.56



Plus a residual pension of
£16,880.40pa

Option 3
Full pension of

£23,304.86pa

Option 4
Tax free cash sum of

£46,892.56



Plus a residual pension of
£19,344.12pa

(all options include a spouses/nominated partners pension of £10,420.57pa)”

15. On 27 March 2003, the Company wrote to Mr Norman confirming that his application for voluntary redundancy had been accepted and that his employment would terminate on 31 March 2003.  The letter confirmed the total redundancy compensation payment to be made to him and asked for him to confirm his receipt of the letter and his acceptance of its terms.

16. On 28 March 2003, Mr Norman signed the acknowledgement that was included with the Company’s 27 March 2003 letter which stated:

“I acknowledge receipt of this letter terminating my employment with Cap Gemini Ernst & Young UK plc with effect from 31st March 2003 on the grounds of redundancy and I accept the payments detailed therein in full and final settlement of any claim which I have or might be entitled to make against the Company in respect of my employment or its termination or howsoever arising.”

17. Mr Norman complained to the Trustees under stage one of its Internal Dispute Resolution Procedures (IDRP) on 5 April 2003.  He said that a member taking early retirement as a result of responding to the Company’s request for volunteers under the Company’s redundancy scheme was taking early retirement at the company’s request and was therefore entitled to a full pension.

18. The Secretary at the first stage of the IDRP rejected Mr Norman’s claim on the basis of his 13 February 2003 response. 

19. On 28 October 2003, a complaint under stage two of the IDRP was made on behalf of Mr Norman.  It was argued that,

19.1 The information about volunteers for redundancy being deemed to be voluntary leavers and not entitled to enhanced pension benefits provided on the intranet website at the inception of the redundancy programme did not accurately reflected the Plan Rules.
19.2 The Plan Booklet did not aid in the interpretation of Rule 5.5 of the Plan Rules in the circumstances of his case, contrary to the suggestion made by the Secretary in his 13 February 2003 letter.
19.3 Mr Norman had not implicitly accepted the Company’s interpretation of the Plan Rules by accepting his early retirement pension; he had disputed the interpretation consistently before and after leaving his employment.
19.4 In AGCO v Massey Ferguson Works Pension Trust [2003] 57 PBLR (the Massey Ferguson case), the Court of Appeal explained that voluntary redundancy fits better within the class of “retirement at the request of the employer” than dismissal (without the consent of the employee).  
19.5 To receive an unreduced pension, the principal employer must also request the retirement: the requirements for consent and request are cumulative.

19.6 If voluntary redundancy is a consensual process, the words ‘at the request of the Principal Employer’ can only be an indication of who makes the offer.  If the initiative proceeds from the employee, then the retirement will lead to the payment of an early but reduced pension if the employer consents.  The words ‘at the request of the Principal Employer’ must add something, and if they do not import compulsory dismissal, and if the requirement for consent has already been met (remembering that consent and request are cumulative pre-conditions) then all that is left is an indication that if the unreduced pension is payable, the initiative must have started with the employer.
20. There was a delay in considering Mr Norman’s complaint under stage two of the IDRP while the Trustees waited on a decision of whether the House of Lords would grant leave for an appeal in the Massey Ferguson case and for comments from the Company about Mr Norman’s claim.  The Trustees gave their stage two IDRP decision on 21 June 2004. They rejected Mr Norman’s claim in full and the stage one IDRP decision.  The Trustees gave the following reasons,
20.1 Under rule 5.5 of the Plan Rules, if a member is aged 55 or over and retires early at the request of the Company, no actuarial reduction will be applied for early payment of the member’s pension.  The Company’s view was that Mr Norman did not retire early at its request; he made an application to take early retirement by way of redundancy and it consented to that application.  In the Company’s view, that was evidenced by the fact that a number of applications for early retirement by way of redundancy were received by it at the same time as Mr Norman’s, as part of the voluntary redundancy programme, and it chose to accept some and not others.

20.2 The Company was of the view that Mr Norman was, or should have been, aware that he would not receive unreduced early retirement benefits; it had notified members of the Plan via its intranet website that the enhanced terms would not apply to them and Mr Norman received quotations for early retirement pension benefits on that basis.  The Company said that Mr Norman initially queried the quotations but when he was told they were correct, he decided to proceed with his application to take early retirement on redundancy.

20.3 It was noted that in the Massey Ferguson case, the Court of Appeal held that, based on the specific scheme rules in question in that case, voluntary redundancy amounted to early retirement at the request of the Company.  However, rule 5.5 of the Plan Rules is different to that case because it provides for an early retirement pension to be payable with the Company’s consent, whether or not retirement has been requested and that is what happened in Mr Norman’s case.

21. Mr Norman remained dissatisfied and complained to me.
SUBMISSIONS

22. On behalf of Mr Norman:

22.1 Mr Norman does not, and has never accepted that the “Questions and Answers” provided on the intranet at the inception of the redundancy/early retirement programme accurately reflected the Plan Rules, when they say that volunteers for redundancy are deemed to be voluntary leavers (and therefore entitled to enhanced pension benefits).  This is a misinterpretation of the Rules.  The meaning attributed to Rule 5.5 of the Scheme is not a matter for the Company to deem one way or the other.
22.2 The Plan Booklet does not aid the interpretation of Rule 5.5 in the circumstances of this case one way or the other, contrary to the suggestion made in the Secretary’s letter of 13 February 2003.  In any event, the Plan Booklet is only a description of the Plan Rules and it is the Plan Rules which prevail.

22.3 Mr Norman has not implicitly accepted the Company’s interpretation of the Plan Rules by accepting his early retirement pension.  On the contrary, he has disputed that interpretation consistently, both before and after his departure.

22.4 The Trustees and the Company have made an error of law in failing to interpret Rule 5.5 in accordance with the principles set out in the Massey Ferguson case and Akester v Kingston Communications (Hull) Plc & others [2005] Pens. L.R. 153 (the Kingston Communications case).

22.5 The Company have misinterpreted the Massy Ferguson case in denying Mr Norman’s claim by distinguishing between the case where a member takes the initiative and the case where the company does, saying that where the employee takes the initiative there is no retirement at the company’s request.
22.6 Rule 5.5 applies when the member leaves Pensionable Service without requiring the reason for leaving to be initialled by the employee (resignation), the employer (dismissal), or otherwise.  However, to receive an early retirement pension, Mr Norman must “retire”.  As used in Rule 5.5, the word “retire” is an intransitive verb and Mr Norman adopts the meaning of the word “retire” explained in the Massey Ferguson case.

22.7 To receive an unreduced pension, the Principal Employer must also request the retirement; the requirements for consent and request are cumulative.

22.8 If voluntary retirement is a consensual process, the words “at the request of the Principal Employer” can only be an indication of who makes the offer.  If the initiative is made by the employee, then the retirement will lead to a reduced early retirement pension if the employer consents.  The words “at the request of the Principal Employer” must add something.  If they do not import compulsory dismissal, and if the requirement for consent has already been met, then all that is left is that if an unreduced pension is payable, the initiative must have started with the employer.
22.9 The fact that the Company advised (via the intranet) that employees compulsorily made redundant would receive the enhanced pension adds nothing and more significantly takes nothing away from the position in respect of employees requested to take voluntary redundancy.  The only significance is that employees requested and employees compulsorily made to retire are in no better or worse position (and that in all fairness is how it should be) given that the process was initiated by the employer actively seeking to reduce numbers.

22.10 Although the Company may assert that the intention was not to make a “request to take voluntary redundancy”, the practical reality of the situation was that Mr Norman and his colleagues were requested to take early voluntary redundancy (early retirement).  The Company’s intention is irrelevant to the proper construction of the rule as opposed to the manner in which the Company elects to interpret the rule.

22.11 An intention to avoid the financial burden attached to making unreduced pension payments in line with the Plan Rules may be clearly stated but the issue of whether that intention is sufficient to oust the common sense and practical reality which is that the employees were being requested to accept voluntary redundancy represents the true position.

22.12 It is significant that the issue of whether there had been a request was a matter for the Trustees and, irrespective of what the Company had stated on the intranet to be the position, it is clear from the rules that the Company’s authority was limited to consideration of whether to accept or give consent to any individual that decided to acquiesce to the request to take voluntary redundancy.

22.13 There has been a failing to make a clear distinction between the duties, obligations and decision making authority of the Trustees in respect of the interests of the Plan members and the interests of the Company.
22.14 It is important to establish that the interpretation to be applied by the Company that there would be actuarial reduction was implemented with the authority of the Trustees before seeking to impose this interpretation on employees.  It is important that the Trustees had the power to decide that the manner of the request for voluntary redundancies did in fact lead to a construction of rule 5 that there should be no reduction.

22.15 There is a duty on the Trustees to act impartially between the different classes of beneficiaries.  Accordingly, the Trustees should have considered the issue of the proposal to seek applications for voluntary redundancy, and the effect in line with rule 5.5, before the proposal was announced to employees.  The Trustees should not have placed undue reliance on what the Company asserted was the position after employees had acted in response based on what the Company state to have been its ‘intention’.

22.16 It is also the duty of the Trustees to ensure that employees are properly advised of the impact of taking voluntary redundancy in particular circumstances where there may be a significant disadvantage arising.  It is not sufficient to say that Mr Norman implicitly acknowledged that he would not receive unreduced benefits.

23. The Trustees submit:

23.1 They did not fail to interpret the Massey Ferguson case correctly and that, even if they did, that would not constitute maladministration.

23.2 Under the Plan Rules, an unreduced pension is payable only if the member’s employer consents to, and in fact requests, his retirement.  The Trustees may reasonably look to the employer for guidance as to whether these conditions have been satisfied.  The Trustees are reliant upon the employer to tell them whether a member is retiring at the request of the employer or whether it is the member who is making the request to retire with the employer’s consent.  In Mr Norman’s case, the Company informed the Trustees that Mr Norman had requested early retirement and it had agreed to his request.  They are entitled to rely upon information given to them by the employer about the circumstances in which Mr Norman’s contract of employment was coming to an end and as they understand it, Mr Norman did not retire at the request of the employer and so is not entitled to an unreduced pension.
23.3 Mr Norman implicitly acknowledged that he would not receive unreduced benefits.

23.4 A voluntary early retirement which is requested by the employee and consented to by the employer in these circumstances is consensual and so is not a retirement at the employer’s request and this is a type of retirement which is specifically catered for in the Plan rules, unlike in the Massey Ferguson case.  Therefore, there was no liability on the part of the Trustees to provide an unreduced early retirement pension to Mr Norman.

23.5 The Kingston Communications case was unavailable when the Trustees considered Mr Norman’s IDRP complaint; but even if it had been available, they would not have decided his complaint differently.

23.6 The Trustee were informed by the Company that it was Mr Norman himself who made the request to retire early in response to an invitation (not a request) from the employer to employees who might wish to apply for consideration.  This is not a retirement “at the request of the employer”.  This is supported by:

· the Company had the right not to agree to the application to retire early and indeed did not consent to a number of other applications made around the same time; 

· the Company did not agree to Mr Norman’s application to take early retirement from December 2002, but was prepared to do so with effect from March 2003; and
· when Mr Norman took early retirement, a number of others applied, were accepted, subsequently changed their minds and were permitted to stay in employment – that makes it clear that retirements taken at the time Mr Norman left service were not at the request of the employer but were a matter of employee choice.

23.7 Where the issue in question is one of construction of a scheme document, it is not necessarily appropriate to follow authorities.  In the Massey Ferguson case, Rix LJ said: “On matters of construction, authority is unlikely to be decisive and may even prove deceptive”.  In the Kingston Communications case, Hegarty J said: “I appreciate, of course, that decisions as to the meaning of words and phrases in other instruments may provide only limited assistance on a question of construction”.
24. The  Company submits: 

24.1 In relation to the interpretation of rule 5.5 of the Plan Rules:

24.1.1 The Massey Ferguson case and the Kingston Communications case are not relevant to Mr Norman’s complaint.  The rules under consideration in those cases made reference to where a member retires from service at the employer’s request, whereas rule 5.5 provides that a member who leaves pensionable service may retire with the company’s consent. 

24.1.2 The use of the word “retire” in Rule 5.5 must be contrasted with and construed as something different from “leaves Pensionable Service”.  In that context, “retire” simply means to draw an immediate pension, support for which is found in the fact that, in contrast to rule 5.5, rule 5.1 refers to a “Member who retires from Pensionable Service on or after Normal Retirement Date” and rule 5.4 refers to a “Member who retires from Pensionable Service on account of Incapacity before reaching Normal Retirement Date”.  It is contended that the words “retires from Pensionable Service” are used under rules 5.1 and 5.4 when referring to a member who is leaving pensionable service in circumstances which give rise to a right to an immediate pension, namely on attaining normal retirement date or on account of incapacity.  Rule 5.5 refers to “retires” in isolation and is concerned with circumstances where the leaving of pensionable service does not give rise to an automatic right to immediate pension, but only a right to be considered for an immediate pension with the consent of the company.  The consent requirement qualifies the word “retires” as opposed to the words “leaves Pensionable Service”.

24.1.3 While it might be arguable applying the principles of the Massey Ferguson case and the Kingston Communications case that Mr Norman volunteered to leave Pensionable Service at the request of the Company, it was Mr Norman, rather than the Company, who requested an immediate early retirement pension.  As set out on the intranet website, there were various other options available to Mr Norman, such as a preserved pension or transfer value.

24.1.4 In the alternative, Mr Norman applied for an early retirement pension under rule 5.5.  In accordance with the correct interpretation of rule 5.5, the Company considered and then consented to that application, but such consent was conditional upon the immediate pension being actuarially reduced to take account of early receipt.

24.2 If Mr Norman was entitled under rule 5.5 to an immediate unreduced pension (which is denied by the Company), it is contended that by his conduct he agreed to waive and/or is estopped from claiming any such entitlement.

24.3 Before applying for voluntary redundancy and early retirement, Mr Norman was provided with an early retirement pension quotation confirming that the immediate pension would be actuarially reduced and the information was on the intranet website.  Having received full and complete details of the financial package available, including the amount of the reduced early retirement pension, Mr Norman applied for voluntary redundancy and early retirement, which the Company accepted.  This amounted to a binding agreement under which it was an implicit term that Mr Norman would not seek to claim a pension from the Plan at a higher level than that agreed.

24.4 Alternatively, in the absence of a binding pension agreement, it is contended that Mr Norman is to be treated as if there was on of the basis of estoppel.

24.5 It is denied that Mr Norman has always disputed the calculation of the benefits due to him under the Plan.  Mr Norman applied for voluntary redundancy and early retirement on 21 November 2002, the application being accepted by the Company on 11 December 2002, predating January 2003 when Mr Norman says he first questioned the calculation of benefits due to him.

24.6 If having applied for and been accepted for voluntary redundancy Mr Norman sought to resile from the benefits package he had volunteered for, he could and should have withdrawn his application for voluntary redundancy before he was due to leave service on 31 March 2003.  He chose not to do so.  On 28 March 2003, Mr Norman signed a discharge, referred to above, accepting the redundancy package in full and final settlement of any claim that he might have or might be entitled to make against the Company howsoever arising.

RELEVANT CASE LAW
25. All the parties have referred me to the Massey Ferguson case.  The Court of Appeal considered in the context of the Rules of that scheme whether, and in what circumstances, redundancy might amount to retirement at the request of the employer.  The judgment of Rix LJ (with which Aldous LJ agreed and Sedley LJ dissented) included,  
“12. The critical rule is rule 13 of the [Massey Ferguson Works Pension Scheme] … It starts by providing:

"Subject to the limitations and other provisions contained in the Rules, every Member shall upon the happening of any one of the following events, become entitled to the pension specified as appropriate to that event, that is to say…”
………………

15. Rule 13(c)… 

“(iii) If a Member … retires from Service at the request of the Employer and after his 50th birthday he shall…be entitled to a Normal Retirement Pension."
………………

43. On matters of construction, authority is unlikely to be decisive and may even prove deceptive …

………………

58. One arrives therefore at rule 13(c)(iii). There is nothing in rule 13 up to this point to require or naturally to suggest that the words "retirement" or "retires" are to be given a broad meaning able to encompass an enforced case of dismissal such as is to be found in compulsory redundancy. In para (iii) the phrase is "retires…at the request of the Employer". If "retires", plainly there an intransitive verb, is to have a meaning broad enough to be capable of including retiring by reason of enforced dismissal, this will be the first occasion in rule 13 on which it does so. Mr Furness's thesis is that "retires" does not mean "leaves by reason of dismissal", but is a broad and neutral word which takes its ultimate meaning in any particular setting entirely from its context. The burden is therefore on the phrase "at the request of the Employers". In my judgment, it is requiring too much of this phrase to suppose that it is intended to include cases where the employer not merely requests but successfully enforces retirement. The natural meaning of "request" suggests that the employee can choose whether or not to comply with the request. Such choice is of course entirely compatible with at any rate some element of pressure or coercion. There is hardly any choice in life that is entirely free from pressures of one kind or other. It cannot be the mere existence of some element of pressure or coercion which prevents a request from being a request and turns it into something even more than a demand – for even demands can be turned down. This after all is the truth behind the grim joke about making someone "an offer he could not refuse". One can refuse an offer, even though some are harder to refuse than others. But an execution is not an offer. Similarly, one can refuse a request, although some are harder to refuse than others. But, subject to the peculiar case of a dismissal following an agreement to accept voluntary redundancy, one cannot refuse, indeed one is given no real opportunity to refuse, an out and out dismissal. This it seems to me remains the case even though in theory, albeit this remains a problematic and controversial area of the law (see Chitty on Contracts, 28th ed, 1999, at para 39-172), an uncontractual dismissal may not there and then bring an employment contract to an end. Even so, and even if in case of wrongful dismissal the employee does have a real option whether or not to accept the repudiation of the contract, it just is not natural to speak of such a repudiatory dismissal as something happening at the request of an employer, let alone as a case of retirement at the request of the employer. The case of voluntary redundancy, however, to which I will revert below, is peculiar for the very reason that in its nature it is a matter of choice, even if in its formal execution it takes the form of a dismissal.
………………
65. It seems to me to be reasonably plain that para (iii) is intended to enable the employer to offer early retirement on preferential terms to employees over 50. I emphasise the word "offer", for the terms are only available when retirement is "at the request" of the employer. The preferential terms are available as the quid pro quo for the employee's agreement to retire … I do not see why a pension scheme should, subject to express language, be thought of as providing in advance for preferential terms for early retirement in any case of repudiation of the contract of employment. The law will provide its own remedies. If that is so, there seems to me to be less reason to think of para (iii) as being aimed at cases of dismissal by way of compulsory redundancy. I distinguish voluntary redundancy because, although that is formally completed by means of a dismissal, it occurs as a result of prior consent to such a dismissal.
………………

67. What then of the two cases which seem to lie uneasily across the distinctions between resignation and dismissal, namely voluntary redundancy and constructive dismissal? It is possible to view voluntary dismissal, a form of oxymoron, as falling either in the camp of dismissal, the formal equivalent of compulsory redundancy, or in the camp of a retirement "at the request of the Employer". Where does it better fit? 
68. In my judgment, this question has to be answered by looking at the substance and realities of the situation, rather than at the form. It is therefore made the more difficult by reason of the fact that the realities of voluntary redundancy may differ … At one extreme, an employer may make it plain that he will make no compulsory redundancies, but will rely on natural depletion of the payroll and voluntary redundancies alone. At the other extreme, an employer may demand compulsory redundancies of all or so large a proportion of his payroll that his offer to accept voluntary redundancies instead may effectively give his employees no real option. In general, however, and on the evidence in this case, I have no reason to think that the voluntary redundancies of which I have read are not fairly and properly called by that name. Indeed, seeing that every case of statutory redundancy is in form a dismissal, the very language of voluntary redundancy, which I have described as an oxymoron, emphasises that in its essence it is a consensual process. 
69. I would therefore conclude that, save for the possibility of exceptional cases where the use of the expression is in truth a misuse of language, the case of voluntary redundancy fits better in the latter camp of a retirement at the request of the employer. Despite the theoretical existence of an element of pressure or coercion from the possibility that compulsory redundancies may have to take place in the absence of sufficient volunteers, and despite the fact that in the end a volunteer has to be accepted by the employer as a candidate for dismissal, it seems to me that the reality of the situation of voluntary redundancy is that it is a consensual dismissal. It is perfectly well described as a retirement at the request of the employer. I would so find.” 
26. The complainant has also referred me to the Kingston Communications case.  In that case, the principal employer carried out a redundancy programme in which it first asked for voluntary redundancies and then, when there were not enough volunteers, selected some employees for compulsory redundancy.  The trustees applied to the court for a declaration as to whether either of the groups of members who had been made redundant were entitled to enhanced benefits on early retirement.  The relevant rule in that case stated, 
“Subject to the provisions of Rule 5.5, for a Member who ceases to be an Active Member before Normal Retiring Age, entitlement and calculation under Rule 5.1 are varied as follows:

5.2.1 ………………
5.2.2 If, while an Active Member with at least 5 Years’ Reckonable Service, he retires from Service when aged at least 50 and below Normal Retiring Age (and either his retirement is at the Employer’s request or the Employer has agreed his request for an immediate pension), he will be entitled to enhancement of Adjusted Reckonable Service by reference to the Early Retirement Enhancement;

………………”
Hegarty J held that those members who had volunteered for redundancy were entitled to enhanced benefits on retirement as they could be said to have retired at the employer's request.  However, those members who were made compulsorily redundant were not entitled to enhanced retirement benefits because compulsory redundancy is not within the normal meaning of "early retirement" and therefore did not fall within rule 5.2.2.
CONCLUSIONS

27. Rule 5.5 of the Plan Rules provides that any member who has attained the age of 50 and who leaves pensionable service before normal retirement date may retire with the principal employer’s consent.  The rule goes on to say that the pension and lump sum received on retirement by the member in accordance with the Plan Rules will not be reduced if the member is aged 55 or more and is retiring at the request of the principal employer.

28. Mr Norman was 59 years of age when he accepted voluntary redundancy and left pensionable service.  That was six years before his normal retirement date, which under the Plan Rules was age 65. The Massey Ferguson case to which I have been referred makes clear that in appropriate circumstances voluntary redundancy can be regarded as early retirement at the consent of the employer.  But in his judgment Rix LJ emphasises the importance of looking at the circumstances and refers to voluntary redundancy as lying uneasily across the divide between resignation and dismissal. Other than clarifying that compulsory redundancy lies well across the divide, I do not think the Kingston Communication case is of particular assistance.  
29. A factor in the case before me, which does not appear to have been present in the Massey Ferguson case, is that the terms of the voluntary redundancy package made clear that an actuarial reduction was to apply to those who chose to take early payment of their pensions.  It might be inferred from this that the Company was not intending to request the particular employee to retire in such a way as to trigger payment of a non-reduced pension.  It is, however, for the Trustees and not the Company to determine whether Mr Norman did come within the definition of an employee who retired at the request of the Company. 
30. Members who requested voluntary redundancy were indeed treated differently to members who were made compulsorily redundant; I do not see that as any improper exercise of discretion or judgement on the part of the Trustees who were entitled to have regard to the different circumstances of the two groups.

31. In determining whether a member had retired at the request of the Company, the Trustees would clearly need to look closely at what had been said by the Company.  I do not see that as ‘undue reliance’ as submitted by the Applicant.
32. It has also been argued that the Trustees had a duty to ensure that employees were properly advised of the impact of taking voluntary redundancy where a significant disadvantage may have arisen.  I am doubtful whether such a duty to provide advice exists.  I note that information provided on the Company’s intranet website clearly stated that employees who were accepted for voluntary redundancy would not be entitled to an unreduced pension so in practical terms such information was available to members even if not from the Trustees.  

33. The information on the intranet website that (unlike members who applied for voluntary redundancy) members made compulsorily redundant would receive the enhanced provisions as set out in the Plan Rules for early retirement at the Company’s request was at odds with the Court of Appeal’s subsequent decision in the Massey Ferguson case.  That does not affect the fact that on the basis of the information supplied, Mr Norman was alerted to the likelihood that only an actuarially reduced pension formed part of the voluntary package on offer.
34. Moreover, Mr Norman took his decision to volunteer for redundancy only after receiving a quotation which reflected an actuarial reduction for early payment.  It is true that between the acceptance of his application for voluntary redundancy and the date when that redundancy took effect Mr Norman claimed that he should receive a higher pension than that which he had been quoted; but he cannot be said to have made the arrangement to leave service on the basis of any misleading information. 
35. It seems to me therefore that the circumstances of the particular voluntary redundancy exercise are different from those which pertained in the Massey Ferguson case and that in the particular case before me Mr Norman should not be regarded as having retired at the request of his employer.   
DAVID LAVERICK

Pensions Ombudsman

2 July 2007
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