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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Powell FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Schemes
	:
	 FILLIN "Enter Scheme name" \* MERGEFORMAT The Kuehne & Nagel Group Personal Pension Plan (the K&N Plan)
The Hollis Transport Group Ltd Retirement and Death Benefit Scheme (Hollis RDB Scheme)

Hollis Group Personal Pension Plan (Hollis GPP).

	Respondents
	:
	Kuehne & Nagel Limited (the Employer)

Gissings Limited (Gissings)
Scottish Equitable plc (Scottish Equitable)


MATTERS FOR DETERMINATION 

1. Mr Powell complains about maladministration of his pension funds which he considers has caused him injustice.  In particular he says:
1.1. transfers of his funds into subsequent pension policies did not take place as requested and, as a result, he has been paying multiple sets of charges for multiple policies; 

1.2. he was not contracted back into the State Earnings Related Pension Scheme (SERPS) when he requested; 
1.3. the national insurance contracted-out rebate for the period 6 April 2004 to 5 April 2005 appears to be missing;
1.4. he has suffered considerable distress and inconvenience.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PENSION SCHEMES

Hollis Transport Group Ltd Retirement and Death Benefit Scheme

3. The Hollis RDB Scheme was a contracted-out defined benefit scheme insured with Scottish Equitable.  

4. Mr Powell had two policies within the Hollis RDB Scheme, being policy number 1908022 (the main policy) and policy number 2273038 (an additional voluntary contribution policy) both of which were invested in Scottish Equitable’s Mixed Fund. 
The Hollis Group Personal Pension Plan
5. From 1 August 1991, the Hollis RDB Scheme was replaced by the Hollis GPP. The Hollis GPP was insured with Scottish Equitable.  
6. Mr Powell’s policy under the Hollis GPP Plan was numbered 3113247.  

The Kuehne & Nagel Group Personal Pension Plan 

7. The K&N Plan, commenced on 1 January 1998 and replaced the Hollis GPP. The K&N Plan was also insured with Scottish Equitable. 

8. Mr Powell’s policy under the K&N Plan was numbered 4269056.

MATERIAL FACTS
9. Mr Powell was born on 8 August 1945.

10. Mr Powell was an employee of Hollis Transport Group Ltd (Hollis) from 1988 to December 1991 when Hollis was purchased by Kuehne & Nagel Limited (K&N). Mr Powell remained with K&N until late 1999. During his employment, he was a member of each of the pension schemes described above.  

11. In 1991, the Hollis RDB Scheme was wound up and Mr Powell became a member of the Hollis GPP. Mr Powell completed the application form for the Hollis GPP on 15 September 1991. The form indicated that he wished to contract-out of SERPS. 

12. In December 1997, in order to standardise terms and conditions for employees, K&N invited members of the Hollis GPP to join the K&N Plan. Mr Powell was told he would be sent a pack giving details of the new plan together with an application form by Gissings, advisers to the Trustees of the K&N Plan.   

13. In January 1998, Mr Powell received the information from Gissings, including illustrations of the benefits which would be available to him under the K&N Plan based on a commencement date of 1 January 1998. The illustrations were accompanied by various notes which include the following:

“WHAT ARE THE DEDUCTIONS FOR?

The deductions include the cost of life cover and sickness benefits, commissions, expenses, charges, any transfer penalties and other adjustments.
The last line of the table above shows that over the full term of the policy to the specified retirement date, the effect of the total deductions could amount to £3,880. … 

…For arranging this Policy Scottish Equitable will provide commission, on the above initial policy amounting to £5.62 per month at the start of each policy month.
BRIEF DETAILS OF YOUR PLAN

There will be a standard member charge of £1.50 deducted from your plan each month.

There is also an annual fund management charge.  This will be:

Regular Contributions
1.00% FOR MIXED

Protected Rights Contributions 

1.00% for MIXED.”
14. In August 1998, Gissings provided Mr Powell with further illustrations of the benefits which might be available under the K&N Plan based on a commencement date of 21 August 1998. Again, notes were provided which referred to potential deductions as in the previous illustrations. On this occasion, the “Brief Details of Your Plan” did not mention a standard member charge, but noted an annual fund management charge of “1.00% FOR MIXED” in relation to any single contributions.

15. In September 1998, the Trustees of the Hollis RDB Scheme wrote to all deferred members of that scheme, including Mr Powell, about the wind up of the scheme. A statement of benefits, in respect of policy numbers 1908022 and 2273038, was provided setting out the current value and transfer value of the accrued benefits. Members were told the current value was the amount that would be transferred if they chose to transfer to another Scottish Equitable policy. The transfer value represented the amount available should the member wish to transfer to another pension provider. Members were offered the following three options and were advised that, should they not make their intentions clear by 31 December 1998, the Trustees would exercise the third option on their behalf:
· Transfer the funds to a personal pension plan of the member’s choice;
· Transfer the funds to a Section 32 policy with a provider of the member’s choice, with the remainder (ie. protected rights) being transferred to a personal pension plan with a provider of the member’s choice; or

· Allow the Trustees the discretion to transfer their benefits to a provider of the Trustees’ choice.

16. In, or about, October 1998, an undated announcement was given to members of the Hollis GPP advising that K&N would cease making contributions to the Hollis GPP  from November 1998.  The announcement also stated:

“..Also enclosed is the Kuehne & Nagel GPP Booklet which explains the Plan in greater detail, including the charging levels… 
It will be possible to transfer your benefits from the Hollis GPP and the Hollis Transport Group Retirement and Death Benefits Scheme into the Kuehne & Nagel arrangement without the penalties shown on the statements being levied…
The proportion of your fund which relates to your Hollis Group Personal Pension Plan and Hollis Transport Group Retirement and Death Benefits Scheme will be ‘ringfenced’ within the new arrangement and therefore if you did decide to transfer benefits away from Scottish Equitable prior to your normal retirement date, a penalty would be payable on the proportion of the fund that still relates to the Hollis transfers. This is due to the commission and charging structure in place on the Hollis arrangements. …”
17. Members had to make a decision about joining the K&N Plan by 30 October 1998.
18. On 20 October 1998, Mr Powell wrote to K&N, indicating he wished to transfer all of his funds, without penalty, to the K&N Plan with Scottish Equitable. However, he noted that he could not reconcile the fund values he had been provided with. Mr Powell said the statements he had been given suggested contributions were missing. He also asked for a statement setting out the years he had been contracted out of SERPS, which he could reconcile with the Department of Social Security (DSS (now the Department for Work and Pensions (DWP)). He asked for his funds not to be transferred until agreement had been reached on their value.
19. Mr Powell completed the application to join the K&N Plan on 24 October 1998.  He selected “No” in answer to the question: “Do you wish to be contracted-out of the State Earnings Related Pension Scheme (SERPS)?” There was no question on the application form relating to transferring benefits in from other schemes.
20. On 3 November 1998, Gissings wrote to K&N, in part, acknowledging receipt of Mr Powell’s application to join the K&N Plan.
21. On 16 November 1998, Mr Powell wrote to K&N acknowledging details of his contributions which had been forwarded to him, but saying it did not resolve his query as to when he had been contracted in and contracted out of SERPS. His letter concludes “…so that we can progress my transfer into the new scheme. Please make sure that the funds from the old Pension Schemes are not transferred until we are in agreement as to their value.”
22. On 23 November 1998, Gissings wrote to Mr Powell referring to his letter of 20 October 1998 to K&N and provided Mr Powell with the details he requested from K&N in relation to his pensions, including the fund value of the policy under the Hollis GPP Plan, numbered 3113247.  
23. Mr Powell then wrote to K&N on 30 November 1998, noting that “All now seems to be in order for the transfer of these 3 Pensions into the Kuehne and Nagel new scheme.”  He asked for confirmation of the transfer without penalty and a statement showing the value transferred.  Finally, he noted:
“May I finally make sure that although I was transferred out of SERPS during the operation of the previous Pension Schemes, that until I confirm to you otherwise that I am contracted back into SERPS for the new Pension scheme.” 
24. Mr Powell left the employment of K&N with effect from 31 December 1999. In February 2000, he received a statement from Scottish Equitable showing the value of his benefits in the K&N Plan. Mr Powell contacted Gissings, on 27 February 2000, saying that he believed funds were missing in relation to the policies supposedly transferred in. 
25. On 8 March 2000, Gissings responded to Mr Powell confirming receipt of his letter dated 27 February 2000. Gissings’ said that they were waiting for information from Scottish Equitable in order to check that all of his benefits had been transferred into the K&N Plan.   
26. On 17 May 2000, Mr Powell complained to Gissings about the handling of his transfer. In his letter he asked why, if his expressed wishes in a letter were not sufficient, he was not specifically asked to complete the relevant forms to transfer all of his policies into the K&N Plan.
27. Gissings responded, on 2 June 2000, saying it was necessary for the appropriate documentation to be completed, and this remained outstanding and until this was completed, the transfers could not take place. The letter also confirmed that the transfer could not be backdated and that no penalties would apply if Mr Powell internally transferred to another Scottish Equitable policy.
28. On 19 December 2001, Gissings sent a letter to all members of the K&N Plan which refers to an amendment of charges from 1 April 2001, from which date, the new charges would be 100% allocation rate and a 1% annual management charge, but no bid/offer spread or policy fee.

29. Mr Powell’s Guaranteed Minimum Pension (GMP) from the Hollis RDB Scheme was secured by way of an accrued rights premium paid to the DSS. The payment amounted to £826.32 and was paid on 29 May 2003. The remainder of Mr Powell’s accrued benefits, £4,248.48, from the Hollis RDB Scheme, was transferred to a Trustee Proposed Section 32 Policy No 4963065 on 30 August 2004. 

30. In July 2005, Mr Powell received a form from Scottish Equitable relating to him having been contracted-out of SERPS for the period 1998 to 2005. Mr Powell believed he had contracted back in to SERPS in 1998.  He approached the Inland Revenue (now HM Revenue and Customs (HMRC)) but was told contracting back in to SERPS could not be backdated.
31. The current position of Mr Powell’s policies is that:

31.1. The funds from the Trustee Proposed Section 32 policy number 4963065 totalling £5,277.50 were transferred to Winterthur Life on 15 August 2005;

31.2. Policy number 3113247 was surrendered on 19 July 2005 with £19,893.76 being transferred to Winterthur Life; and

31.3. Policy number 4269056 was surrendered on 2 June 2005 with a value of £1,070.49 and paid to Mr Powell as a retirement benefit under HMRC triviality guidelines. Mr Powell received a tax free cash lump sum of £267.62 and the residual fund of £802.87 (taxed at the basic rate). 

32. I have been provided with a copy of the booklet, prepared by Gissings for members of the K&N Plan. In relation to charges, the booklet contained the following information:

“Kuehne & Nagel has met all the costs involved in establishing this arrangement.  However, there are deductions applied to the contributions which are paid to Scottish Equitable. These deductions are to cover the provider’s costs, which include commission payments to Gissings Ltd. Gissings Ltd receive these payments in return for providing the company and its employees with ongoing services in relation to the plan.  These are detailed at the end of the booklet.

The following table outlines the charge applied by Scottish Equitable to all regular and single contributions paid to your plan and to monies received from the DSS should you contract out of SERPS.

Policy Fee





£1.50

Allocation Rate (regular and single contributions)
99.77%

Allocation Rate (DSS contributions)


99.77%

Bid/Offer Spread




5.0%

Annual Management Charge



1%”
33. During the course of this investigation:

33.1. Scottish Equitable have reconsidered Mr Powell’s complaint that he was not contracted back into SERPS when he requested, and now agree that Mr Powell was contracted out in error for the period 6 April 1997 to 5 April 2003. Consequently, Scottish Equitable has offered Mr Powell compensation of £5,150.00 which he has accepted. 
33.2. HMRC have confirmed that the National Insurance Contracted-Out rebates for the period 6 April 1999 to 5 April 2004 were made to Scottish Equitable and the rebate for the period 6 April 2004 to 5 April 2005 was made to Winterthur Life. Mr Powell has accepted that this is correct. 
SUBMISSIONS
34. Scottish Equitable submit: 

34.1. Any steps taken in respect of Mr Powell’s policies have been on the instructions of either the Trustees of the relevant occupational schemes, or Mr Powell in respect of the group personal pension schemes.
34.2. The K&N Plan has now been wound up.
34.3. When the Trustees sought to wind up the Hollis RDB Scheme the fund in excess of GMP was transferred into the new Trustee Proposed Section 32 policy with the original charging structure continuing. No charges were taken out and so no loss was incurred. The new policy number 4963065 was invested in the same way as the old policies were invested and so there would be no loss in performance.
34.4. The transfer to the Trustee Proposed Section 32 policy was not finalised until 2004 due to issues arising with respect to K&N buying Hollis, and pension scheme documentation problems between K&N, Hollis, HMRC and Scottish Equitable. The fall back procedure of the Trustees selecting the policy on the member’s behalf could not proceed because of these issues.
34.5. It never received any instructions to transfer policies numbered 1908022 and 2273038 (those relating to the Hollis RDB Scheme) into policy number 4269056 (related to the K&N Plan). In any event, it would not have been able to do so, because the former policies related to an occupational pension scheme and the latter policy, to a personal pension plan. Although, technically, there is nothing to prevent such a transfer, it would need to have been done with the member having taken independent financial advice. 
34.6. In relation to whether Mr Powell has suffered any loss:

34.6.1.
The policies were made ‘paid-up’ but this did not guarantee the value of Mr Powell’s funds as the policies were subject to yearly paid-up policy charges as set out in the contract conditions. In addition, the policies were unit linked and, therefore, the values would fluctuate depending on the bid price of the underlying units.34.6.2.
Mr Powell has suffered no loss by the non-consolidation of the policies, nor has he produced any evidence of loss suffered as a result of Scottish Equitable’s administration of the policies.

35. Mr Powell, through his representative, submits:

35.1. The three policies numbered 1908022, 2273038 and 3113247 were supposed to have been transferred into his policy under the K&N Plan (number 4269056). This consolidation was supposed to happen in or around 1998 and result in a flat monthly fee of £1.50;

35.2. When the transfer was finally made in 2004, policy number 3113247 was omitted from the transfer value, which led to further correspondence at that time;

35.3. The following policy charges and administration fees were applied to policy 3113247 from 1998 to 2005;

	Date charge taken
	Admin Fee
	Fund charge

	01/08/1999
	£14.84
	£75.99

	01/08/2000
	£14.84
	£94.47

	01/08/2001
	£14.84
	£92.15

	01/08/2002
	£14.84
	£90.23

	01/08/2003
	£14.84
	£106.48

	01/08/2004
	£14.84
	£122.93

	19/07/2005
	£335.59
	

	Totals 
	£424.63
	£582.25


35.4. When policy number 4963065 (the Trustee Proposed Section 32 policy) was formed in August 2004, policy formation charges were deducted by Scottish Equitable.  K&N had said in 1998 the process would be cost free;

35.5. If policies 1908022 and 2273038 were from occupational schemes and therefore could not be transferred, why was the option to transfer those policies offered in 1998?
35.6. He did not complete any transfer forms, rather he requested the transfer by letter.

35.7. If Gissings had not received the necessary paperwork how could they have made the statement that they were waiting for information from Scottish Equitable in their letter of 8 March 2000?  

35.8. If Gissings had acted on the instructions to transfer when Mr Powell complained in March 2000, the contracted-out position would have been resolved at that time. 

36. Gissings submit that they can find no evidence that they received the letter of 30 November 1998.
37. The Employer submits that Gissings, in their capacity as administrators, are responsible for the information given to members and should therefore pay any amount I direct in recognition of any distress and inconvenience caused to Mr Powell. 
CONCLUSIONS

Transfer of funds
38. It is clear that, when Mr Powell was invited to join the K&N Plan, he wished to consolidate his retirement benefits by transferring the assets from the Hollis GPP Plan (policy number 3113247) together with his benefits under the Hollis RDB Scheme (policy numbers 1908022 and 2273038) to the K&N Plan. 
39. Mr Powell first advised K&N of his wishes in his letter of 20 October 1998. The  letter was obviously received by K&N and also forwarded on to Gissings, because both parties wrote to Mr Powell in response. K&N, when they provided details of his contributions and later, on 23 November 1998, Gissings when they provided further clarification as to the fund values.
40. Mr Powell mentioned his wishes again in his letter of 30 November 1998 to K&N saying that he was satisfied with the information he had been given about the values of his policies and asked K&N to proceed with the transfer of the three policies. It is unclear whether the letter of 30 November 1998 was received by K&N but, if it was, it does not appear to have been forwarded on to Gissings whose responsibility it would have been to action the transfers. They say they have no record of having received the letter, which would seem evident given their letter to Mr Powell in June 2000 saying that documentation needed to be completed to facilitate the transfer. 
41. Certainly, if neither K&N nor Gissings received the letter of 30 November 1998, that is not to say that the letter wasn’t sent, neither party would have been aware that Mr Powell had satisfied himself about his fund values. The last instruction both parties would have received from Mr Powell was not to transfer any funds until an agreement had been reached as to their value.

42. Whilst it would have been preferable for Gissings and/or K&N to have contacted Mr Powell to follow up his query about fund values, I could not conclude that it amounted to maladministration for them not to have done so. Further, Mr Powell himself could have taken action when he received no response to the letter of 30 November 1998, particularly as he specifically requested confirmation that the transfers had proceeded and a statement showing the amounts that had been transferred. Thus, in the absence of Mr Powell’s instructions to effect the transfer of his benefits, the funds within the Hollis GPP remained where they were and the policies within the Hollis RDB Scheme were dealt with in accordance with the default option.
43. Mr Powell submits, on the one hand, that he did not complete an application form.  Conversely, he also suggests that, if Gissings had not received the necessary paperwork in order to make the transfer, they would not have made the statement that they were waiting for information from Scottish Equitable in their letter of 8 March 2000. It seems to me that Gissings, in their letter of 8 March 2000, are simply advising that they had written to Scottish Equitable to check which transfers had been made. There is no suggestion in the letter that they had received completed transfer documentation. 
44. I am concerned however that the announcement given to members inviting them to join the K&N Plan failed to inform the members that, because the Hollis RDB Scheme was an occupational scheme, and the K&N Plan a personal pension arrangement, any transfer between the two arrangements could not proceed unless independent financial advice had been taken. The announcement to members simply said “…it will be possible to transfer your benefits…” In my opinion the announcement was misleading and should have advised members to seek financial advice. 
45. I note it took some time before the default option under the Hollis RDB Scheme was actioned and the Trustee Proposed Section 32 policy was established.  However, this was a consequence of the winding up of the Hollis RDB Scheme. Winding up a pension scheme invariably takes time depending on the size of the scheme, the completeness of its records and issues identified as the winding up progresses. Scottish Equitable has explained that there were issues as a result of the purchase of Hollis, and documentation problems which all needed to be dealt with. Whilst I appreciate that, from Mr Powell’s point of view, six years seems an inordinate length of time for the exercise of the default option (albeit an option he had not wanted), without more, the time taken is not a basis to conclude there was maladministration.
46. Mr Powell complains that, when the transfer to the Trustee Proposed Section 32 policy was finally made in 2004, the benefits under the Hollis GPP were omitted from the transfer value. The options given on the wind up of the Hollis RDB Scheme were for the benefits under that scheme and that scheme alone. The benefits under the Hollis GPP were entirely separate and, whilst it was possible for those benefits, along with the benefits under the Hollis RDB Scheme, to have been transferred to the K&N Plan it would not have been possible to have included the benefits from the Hollis GPP in the transfer to the Trustee Proposed Section 32 policy.

Fees/charges

47. Mr Powell contends that he was told that the only charges he would incur in the K&N Plan would be a flat fee of £1.50 per month. I understand this was the benefit he expected to get by transferring all his various policies into the K&N Plan. I have seen no reference to this being the only fee that would be applied. To the contrary, the K&N member handbook, which Mr Powell should have received with the letter inviting him to join the K&N Plan, clearly refers not only to the flat fee of £1.50 per month but also to an annual management charge of 1%, along with other fees. Additionally, the letter itself implies that fees other than the standard member charge would apply. 
48. Mr Powell submits that K&N said the process of transferring to the K&N Plan would be cost free. He says that when policy number 4963065 (the Trustee Proposed Section 32 policy) was formed in August 2004, policy formation charges were deducted by Scottish Equitable. As I have stated above, the transfer to the Trustee Proposed Section 32 policy was an entirely separate matter to the proposed transfer into the K&N Plan. From the evidence I have seen there is no suggestion that normal policy charges would not be levied if the default option was activated on the wind-up of the Hollis RDB Scheme. As for the proposed transfer to the K&N Plan, the offer made was to allow the transfer without penalties, in other words to allow the full fund value to be transferred rather than the lower transfer value.
49. Mr Powell contends that, had policy number 3113247 been transferred in 1998 as he wished, he would have avoided the policy charges and administration fees which were applied to that policy between 1998 and 2005. That is true, but he would then have incurred higher policy charges and administration fees under the K&N Plan as a result of the increased fund value under that plan following the transfer.
50. Mr Powell submits that he has suffered considerable distress and inconvenience as a result of the issues which have arisen around the proposed transfers into the K&N Plan. It is pleasing that two of the issues of which Mr Powell complained have now been satisfactorily resolved. Pensions are a complex area and, in my view, had the announcement in October 1998 properly advised members that they should seek independent financial advice, Mr Powell may not have faced many of the problems he did which I have no doubt he must have found  inconvenient at least. It is the Trustees who were responsible for that announcement, and they who should bear the consequences, I make an appropriate direction below.

DIRECTIONS 

51. Within 28 days of the date of this Determination, the Trustees of the K&N Plan shall pay Mr Powell £100 in recognition of the distress and inconvenience he has suffered in consequence of the failings identified in paragraph 44 above.  
CHARLIE GORDON

Deputy Pensions Ombudsman

30 December 2008
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