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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Britland

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:
	1. First Manchester Ltd, as employer

2. Tameside Metropolitan Borough Council, as the administering authority


MATTERS FOR DETERMINATION
1. Mr Britland complains that his ill health early retirement should have been backdated to 23 September 2001, the date his employment with the Company ceased.  He claims that the resulting ill health pension should be based on an enhanced membership period which would be the total of his period of membership of the Scheme plus 6 ⅔ years. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION

3. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:

“Ill-health
(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.
(2) The pension and grant are payable immediately.
………………
(5) In paragraph (1)-
"comparable employment" means employment in which, when compared with the member's employment-
(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and
(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 
4. Regulations 28 of the Regulations provides:

“Amounts of ill-health pension and grant
(1) Where the member's total membership is at least 5 years, the multiplier for an ill-health pension or grant is by reference to the member's enhanced membership period instead of his total membership.
(2) A member's enhanced membership period is-
(a) if his total membership is less than 10 years, twice his total membership; 
(b) if his total membership is at least 10 years, but not more than 13 122/365 years, 20 years; and 
(c) otherwise, his total membership plus 6 243/365 years. 
5. Regulation 31(6) of the Regulations provides:

“Other early leavers: deferred retirement benefits and elections for early payment

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, …”

6. Regulation 97 of the Regulations provides:

“First instance decisions

………………
(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.
(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 
(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.
………………

(14) In paragraph (9)-

(a) "permanently incapable" has the meaning given by regulation 27(5), and 
(b) "qualified in occupational health medicine" means-
(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(ii) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

7. I have had regard to the judgment of the High Court in Spreadborough v Pensions Ombudsman [2004] EWHC 27 (Ch).  Mr Spreadborough had applied for the early payment of his preserved benefits because of ill-health in December 1994 but the Physician was unable at that time to regard him as permanently unfit. On production of further evidence some years later, ill-health benefits were eventually awarded to him in 1998. Mr Spreadborough complained that his employer had refused to backdate his ill-health pension to 1990, the date he had resigned from his employment on grounds of ill health. The regulations governing the Scheme, of which Mr Spreadborough was a member, provided for payment of ill-health benefits from the "appropriate date", defined as "any date on which [the member] becomes incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging the duties of the employment he has ceased to hold".  In his judgment, Mr Justice Lightman said,

“As it seems to me, common sense and good administration require that a member of the Scheme shall not be entitled to contend that a previous final or unappealed decision was wrong on the evidence then adduced; but that he may be entitled to revive an earlier failed claim on new evidence in exceptional circumstances where justice so requires. Justice may so require when important new evidence comes to light or a relevant development has taken place in medical knowledge or understanding. Caution may be required in revisiting earlier decisions made on the basis of contemporary material, but the need for caution is not the same thing as permitting a different conclusion to be reached (as the Secretary of State appears to have thought) only if “conclusively” established as opposed to established on the conventional balance of probabilities, still less as ruling out such an exercise altogether.
………………
For this purpose incapacity by reason of permanent ill health or infirmity means incapacity in respect of which there is no reasonable prospect of recovery, taking account of the available treatment and the various possible courses that a condition may take and the potential outcomes. A reliable diagnosis may require the decision to be deferred over a period of time, and the eventual diagnosis may or may not be retrospective or prospective". 
In deciding from when payment of Mr Spreadborough's pension should commence, Mr Justice Lightman said, 

"the critical issue is indeed the date of onset of permanent incapacity: the date that this condition was diagnosed is very much of secondary significance.”

MATERIAL FACTS

8. Mr Britland was born on 10 March 1949.  He was employed by the company which later became First Manchester Limited (the Company) on 26 May 1971 as a PCV Driver.  On 23 September 2001, he was dismissed from that employment on the grounds of incapability due to ill health.  The Company’s Operations Director said in a letter to Mr Britland on 21 August 2001, 

“I had formed the reasonable belief that your medical problems prevented you from attending work on a regular and reliable basis either now, or in the foreseeable future.  Based on this, I confirmed that I felt the decision taken by [Mr M] to terminate your Contract of Employment on the grounds of capability was both fair and reasonable.”

9. That incapacity arose because Mr Britland suffered some interference with his vision. Dr Farrand, an independent qualified occupation health practitioner approved by the Greater Manchester Pension Fund, who was advising the Company had reported, 

“On the basis of my recent examination of Mr Alec Britland, on 25th June 2001, I am of the opinion that he displays no objective improvement in any of the problems for which I have been seeing him over the last two months.

………………

In summary, Mr Britland has been suffering from emotional and physical problems that have, so far, defied diagnosis for a period of 14 weeks.  As no treatable cause has been found for these problems, and as no discernible improvement has occurred within that period, I am of the opinion that there is no reasonable expectation that there will be a resolution of these problems, sufficient to allow Mr Britland to return to work, within the next four months.  In addition, it is probable that his Group II licence will be permanently revoked, particularly if no physical cause can be found for his ocular symptoms.  There is, therefore, medical incapability of Mr Britland performing his normal duties and, if suitable permanent alternative duties are not available to him, I can see no means of returning this employee to work.  With respect to the possibility of this gentleman, on the basis of his continuing ill health, applying for the premature payment of benefit from the company pension fund, I am of the opinion that, as his condition is currently undiagnosed and under continuing investigation, it would be premature to form a decision in this matter.  Any such application would have to be deferred until Mr Britland’s diagnosis was clear and his prognosis definable.”

10. On 27 November 2001, the Driver and Vehicle Licensing Agency (DVLA) advised Mr Britland that its medical adviser had recommended that he should not drive PCV vehicles and that his PCV driving entitlement would be revoked on 30 November 2001.  In his letter to Mr Britland, DVLA’s medical adviser stated:

“I understand the cause of the intermittent episodes of impaired vision in the right eye is not clear currently but due to these episodes you must be considered unfit to drive Passenger Carrying Vehicles at the present time.  If the cause is thought to be due to episodes of impaired blood supply to the eye, the standards of fitness require 12 months freedom from further episodes before resuming Passenger Carrying Vehicle driving.”

There was a right of appeal against revocation of the licence and Mr Britland could re-apply for his licence in the future.  The grant of a new licence would be subject to a decision based on medical evidence.
11. Mr Britland was advised by DVLA on 7 January 2002 that its medical adviser had recommended that he should not drive other forms of transport that required a driving licence and that his entitlement to do so would be withdrawn as from 11 January 2002.  
12. Dr Farrand examined Mr Britland again on 15 March 2002 and provided a further report to the Company which stated,

“On the basis of his history, the supportive medical information provided by Mr Britland and my own assessment of him on 15th March 2002, I am of the opinion that Mr Britland does not, at this time, fulfil the requirements of the company pension fund in respect of being totally and permanently incapacitated for his own, or similar alternative duties.  My grounds for this opinion are as follows:

1. The revocation of Mr Britland’s Group II licence is not of a permanent nature.  As [DVLA’s medical advisor] notes in his letter to Mr Britland of 27th November 2001 – ‘the standards of fitness require 12 months freedom from further episodes before resuming Passenger Carrying Vehicle driving’.  This can hardly be construed as Mr Britland having suffered a permanent revocation of his vocational licence.

2. [DVLA’s medical advisor] further comments, in his letter to Mr Britland ‘I understand the cause of the intermittent episodes of impaired vision in the right eye is not clear currently but due to these episodes you must be considered to drive Passenger Carrying Vehicles at the present time’.  Two elements of doubt as to permanency are introduced by this sentence.  Firstly, there is no defined cause of Mr Britland’s current incapacity.  This being the case, no conclusion can be reached as to whether the problem is permanent or not.  Only time and, hopefully, precise diagnosis of the problem will allow this conclusion to be properly reached.  Secondly, the impression is given that the matter is considered, by DVLA Medical Section, as being of a temporary nature, information being given as to how Mr Britland might regain his vocational licence.
In conclusion, therefore, I am unable to support Mr Britland’s application at this time.  I believe that the appropriate time to further consider this matter would be after 27th November 2002, when Mr Britland would be in a position to regain his Group II licence should he so wish, were the problem to have settled.”

13. On 18 April 2002, Dr Schady, a Senior Lecturer in Neurology at Manchester Royal Infirmary, reported,

“This is to certify that Mr Britland is under investigation for a syndrome of intermittent disturbance of vision in the right eye.  He also has sensory symptoms in the right arm.

At present the cause of his complaints is not yet established.  An MR brain scan has shown multiple small white matter lesions that could be vascular or demyelinating.  He will be undergoing further investigation, but in the meantime it is my view that he is safe to drive a car.  He has had no lapses of consciousness and there is no permanent visual field defect.”

14. Dr Farrand then wrote to the Company on 16 May 2002 after receiving a medical report he had requested from Dr Schady.  The report referred to by Dr Farrand, which is different to that referred to at paragraph 13 above, has not been provided to me.  In his letter to the Company, Dr Farrand wrote,
“Following his assessment of Mr Britland, Dr Schady suspects that he is suffering from an intra-cerebral lesion that has caused the symptoms of which he has complained.  Dr Schady goes on to state that he does not know what condition is causing the problem, and comments on the further investigations that he intends to undertake on Mr Britland.  He ends his report by commenting that ‘As to prognosis, it would be best [to] defer commenting thereon until his pending investigations are carried out’.
Reference to my earlier opinion on Mr Britland, written on 16th March 2002, confirms that Dr Schady has reached the same conclusion that I have.  That conclusion is that it is too early to give a definitive opinion as to the permanency, or otherwise, of Mr Britland’s incapacity, as his diagnosis is not yet known.  I consider that my earlier opinion is appropriate and, as noted, feel that deferral of a decision until November 2002 would appear to be the optimal solution to the uncertainty currently implicit in this case.”

15. An appeal by Mr Britland to the Appointed Person was dismissed on 3 July 2002.  However, Mr Britland was advised that he might reapply in November 2002 as Dr Farrand had advised that he was prepared to reassess the situation at that time.  
16. On 22 July 2002, Dr Schady wrote to Mr Britland’s GP and reported,

“I reviewed this man in my clinic today.  The case is a tricky one because of the uncertainties about the correct diagnosis. …
… I have told him that although the evidence is not conclusive, the balance of probabilities favours a diagnosis of transient ischaemic attacks.  Accordingly, I would like him to take Aspirin 150 mgs daily with his breakfast and hope that this will lead to a reduction in the number of attacks.  He is desperate to sort out his future.  His PSV licence has been revoked and I very much doubt that it will ever be returned to him.  Aspirin may suppress his attacks to some extent but will probably not abolish them altogether, in which case he will not be allowed to drive buses in any event.  Accordingly, it seems to me reasonable that he should be pensioned off.  As regards his ordinary driving licence, I have asked him to appeal to the DVLA, especially if we do achieve a reduction in his TIA’s by using Aspirin.

No other intervention on my part is likely to be helpful, so I have not made arrangements to see him again.”

17. A request was made on Mr Britland’s behalf on 4 November 2002 for his case to be reassessed by the Company.  

18. Mr Britland sought a report from Dr Schady.  In a letter to Mr Britland dated 12 November 2002, Dr Schady said,

“When I wrote to your General Practitioner in July of this year I said that, since your PSV licence had been revoked on account of your episodes of right visual disturbance, you would not be allowed to drive buses.  However, I cannot predict the future.  My guess is that Aspirin will help suppress your attacks, though they may not be abolished altogether.  The question, therefore, is whether we regard you as being “permanently incapable”.  I would say that, on the balance of probabilities, you will continue to have episodes of disturbance of vision in your right eye, though they will probably be infrequent.  You will therefore, on balance, remain incapable of driving buses up to and beyond your 65th birthday.  This does not, of course, mean that you could not work in some other capacity.”

19. The Company referred Mr Britland to Dr Brain, an independent Occupational Physician approved by the Greater Manchester Pension Fund.  Dr Brain examined Mr Britland on 9 January 2003 and, in her subsequent undated medical report sent to the Company’s Operations Director, said,

“Mr Britland was seen, in my capacity as an approved medical advisor, with regard to his application for premature release of pension benefits, on 09/01/03.

Since that date I have awaited further information, and in particular the results of pertinent investigations.  This is now to hand, and I am able to provide my formal opinion.

Mr Britland describes that he is still suffering form an intermittent loss of vision in his right eye. 

Despite Mr Britland’s investigations, there are uncertainties about a correct diagnosis; the neurologist involved in Mr Britland’s case has reached a presumptive diagnosis of “Transient Ischaemia”, and recommended treatment with aspirin.

The condition stated is not considered as a permanent bar to vocational driving, as relicensing may be considered after a twelve month period free from symptoms.

In my opinion, on consideration of all the relevant information, Mr Britland is not permanently incapable of performing the duties of his employment, or any comparable employment, until the age of 65 years.

I can certify that I have not previously advised, or given an opinion on, or otherwise been involved in this case, nor am I acting or have I ever acted as the representative of the member, the scheme employer or any other party in relation to it.”

20. On 19 June 2003, the Company’s Operations Director wrote to Mr Britland and advised him,

“The rules of the pension scheme state that, in order for this early release to be achieved, an applicant should be permanently and irrevocably incapacitated from taking up his current, or alternative employment, by reason of ill health or infirmity.  In order to establish your qualification of these criteria, Dr Brain examined you on 9th January 2003 and, having now received information following further investigation, has now provided me with a completed report.  I supply a copy of this report for your records.

Having carefully reviewed all of the documentation, including the medical report from Dr Brain, I write to confirm that, at this stage, you do not satisfy the requirements of the Greater Manchester Fund administrators.  I am, therefore, unable to recommend early activation of your pension at this stage.”

21. Mr Britland appealed against the Company’s decision.  The decision under stage one of the Internal Dispute Resolution Procedures (IDRP), given on 11 July 2003, was to reject Mr Britland’s application.  The decision stated: 

“Dr Brain has given a medical opinion taking into account the results of pertinent investigations.

I have arrived at my decision as to the possible entitlement of immediate payment of ill health retirement benefits under Regulation 27 of the Regulations.  From the advice given by Dr Brain, the illness that Mr Britland is suffering cannot be considered as rendering Mr Britland permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with his employer because of ill health or infirmity of mind or body.”

22. On 28 November 2003, a complaint under stage two of the IDRP was made on Mr Britland’s behalf, and an additional medical report dated 15 October 2003 of Dr David L Herbert, an Occupational Physician, was submitted in support.  Dr Herbert’s report said,

“My conclusion, as an Occupational Physician, with 40 years experience is that Mr Britland is, on the balance of probability, unfit to work as a bus driver and on the balance of probability will remain unfit until the age of 65 years.

I would conclude that after careful analysis of all the documents in this case that on the balance of probability Mr Britland suffers from a disability which renders him permanently incapable until the age of 65 years to follow his previous occupation of a bus driver.

For the reasons discussed in this Report I disagree with the opinion of Dr Brain as expressed in her Medical Report which is undated but based on an assessment on the 9 January 2003.”

23. The Secretary of State’s decision under stage two of the IDRP, dated 16 February 2004, was that it had not been established, either conclusively or on the balance of probabilities, that Mr Britland was permanently incapable of discharging efficiently the duties of his former employment because of ill-health or infirmity of mind and body, and as such was not entitled to the immediate payment of pension benefits from when he ceased employment.  However, the Secretary of State made the following comments about the additional medical report of Dr Herbert:

“The Secretary of State notes that Mr Britland requested this report from Dr Herbert.  He finds that Dr Herbert cannot be regarded as independent within the meaning of the regulations as he is open to the charge of acting as Mr Britland’s representative.  In any event … Dr Herbert’s medical opinion postdates the decision on Mr Britland’s entitlement to benefits when his employment ceased, and must first be considered by the company and referred to the appropriately qualified medical practitioner for an opinion whether it suggests that it materially changes the original decision that Mr Britland was not permanently incapable at the time he ceased employment, or has subsequently become so, and qualifies for the early release of deferred benefits.

………………

The Secretary of State accepts that at the time Mr Britland ceased employment the medical evidence indicates that he was incapable of discharging efficiently the duties of his former employment with the company.  The question the Secretary of State has to consider is whether, at the time Mr Britland ceased employment with the company, he was permanently incapable of efficiently discharging the duties of his former employment because of ill-health or infirmity of mind or body.  Permanent is defined in the 1997 regulations as to age 65, which in Mr Britland’s case is at least twelve years.  The Secretary of State notes that Dr Brain is an independent medical practitioner, qualified in Occupational Health Medicine as required by the 1997 regulations.  He notes that in Dr Brain’s opinion Mr Britland is not permanently incapable of performing the duties of his former employment or any comparable employment until the age of 65.  Therefore, taking all the evidence into account, the Secretary of State finds no evidence to show either conclusively, or on the balance of probabilities that at the time Mr Britland ceased employment he was permanently incapable of discharging efficiently the duties of his former employment because of ill-health or infirmity of mind or body.  Mr Britland did not therefore cease employment on those grounds, and is not therefore entitled to the payment of his LGPS benefits from when he ceased employment.

It is open to Mr Britland to submit Dr Herbert’s report to the company if he believes it supports his case.  As explained above the company will refer the report to their appropriately qualified medical practitioner for an opinion whether it suggests that it materially changes the original decision that Mr Britland was not permanently incapable at the time he ceased employment or has subsequently become so, and qualifies for the early release of deferred benefits.”

24. Following that decision, the Company asked Dr Brain to review Mr Britland’s case.  On 5 May 2004, Dr Brain wrote to the Company stating that she had reviewed Mr Britland on 29 April 2004 and said,

“Mr Britland has unfortunately continued to have symptoms which would preclude PCV driving; furthermore he has developed a second condition which is relevant to his case. 

It is necessary to have up to date information from Mr Britland’s general practitioner to quantify these symptoms, and also details of the new problem.

I have discussed this with Mr Britland and he is aware of the further delay involved.

Once I have this pertinent information to hand, I will be in a position to offer a further opinion on Mr Britland’s case.”

25. On 3 August 2004, Dr Brain approved Mr Britland’s incapacity pension from that day, and she wrote to the Company and said,

“I have recently received a report from Mr Britland’s General Practitioner confirming his current medical status.

Unfortunately Mr Britland continues to have episodes of loss of vision, and has been diagnosed as suffering from cerebral ischaemia, taking Aspirin 150 mgs daily.

In addition to this he has a new psychological problem which has necessitated specialist follow-up and re-habilitation.

He continues to take medication which would cause concern for PCV driving.

In light of these findings, in my opinion, Mr Britland is now permanently incapable of performing the duties of his employment or any comparable employment until the age of 65 years.  
My original decision on this case was related to the inconclusive nature of any diagnosis; as Mr Britland has continued to have prolonged symptoms it would make it highly improbable that he would ever regain his PCV entitlement.”

26. The Company then decided, based on Dr Brain’s medical evidence, that Mr Britland was permanently incapable of efficiently discharging the duties of his former employment by reason of ill health or infirmity of mind or body, with effect from 3 August 2004, the date of Dr Brain’s letter, and the pension benefits paid to him were backdated to that date.

27. Mr Britland did not agree with his pension being backdated only until 3 August 2004; he considered it should have been backdated to 23 September 2001, the date his employment with the Company ceased.  Following correspondence with the Company about the matter, Mr Britland complained under stage one of the IDRP on 27 April 2005, saying that his eye condition had not altered since his accident.

28. In consideration of his complaint, the Company wrote to Dr Brain on 24 May 2005 asking for her opinion on whether the new evidence from Dr Herbert changed her original decision in 2003 that Mr Britland was not permanently incapable of performing the duties of his employment, or any comparable employment, until the age of 65 years.  Dr Brain responded on 6 June 2005 and said,

“I remember Mr Britland well, in particular the relevant clinical details of his case and the fact that Mr Britland submitted further evidence by way of a report by Dr David Herbert.
Unfortunately the report by Dr David Herbert did not affect my initial opinion concerning Mr Britland’s condition.
On review of Mr Britland’s clinical condition I felt at that stage that he had become permanently incapable of returning to his PCVA duties.  I came to that decision at that time as I felt that there was no likelihood of Mr Britland improving to the extent that he may have had his PCV entitlement returned.
I maintain the position of my original decision that at the time of his dismissal Mr Britland could not be considered to be permanently incapacitated from his PCV duties.”
29. On 22 June 2005, the Company advised that its decision at stage one of the IDRP was that Mr Britland’s appeal should be dismissed because, on the basis of Dr Brain’s opinion, it had not been established that Mr Britland was permanently incapable of discharging the duties of his former post by reason of ill health or infirmity of mind or body from the date of his dismissal on 23 September 2001.

30. Mr Britland appealed that decision under stage two of the IDRP on 27 August 2005.  The Council’s stage two IDRP decision, dated 1 September 2005, accepted the opinion of Dr Brain that her original decision was correct and was not affected by the report of Dr Herbert.  On that basis, the Council decided to reject Mr Britland’s complaint and uphold the Company’s decision under stage one of the IDRP.
SUBMISSIONS

31. Mr Britland submits:

31.1. If Dr Brain had taken note of what Dr Schady had written about his Transient Ischemic Attack (TIA) his pension would and should have been paid from September 2001, especially because he had the exact same condition which began after his accident in March 2001. 

32. The Company submits:

32.1. It opposes Mr Britland’s allegations of injustice sustained in consequence of maladministration.

32.2. Dr Brain is an independent and qualified occupational health practitioner who is approved by GM Pension Fund as such.  Dr Brain meets the criteria in Regulation 97(9A) in this case and she signed Form PF72A in that capacity because prior to advising on Mr Britland’s pension entitlements, she had not been involved with his case and she certified to that effect in her undated letter to the Company’s Operations Manager on which the original decision not to award ill health benefits was based.

32.3. Dr Schady did not in either his 18 April 2002 or his 22 July 2002 reports specify a date from which he felt Mr Britland’s permanent incapacity had been established nor did he address the question or permanent incapacity within the requirements of the Regulations.  The same applies to the report of Dr Herbert dated 15 October 2003.  Therefore, the report received from Dr Brain recommending payment of Mr Britland’s pension from 3 August 2004 was the first conclusive medical opinion the company had been issued with that also fully addressed the issue of permanent incapacity as required under the Regulations.
32.4. In the case of Spreadborough v Pensions Ombudsman, Mr Justice Lightman said, “the critical issue is indeed the date of onset of permanent incapacity: the date that this condition was diagnosed is very much of secondary significance”.  Dr Brain’s final decision of 3 August 2004 was based on all the medical evidence which had by that time come to light and also on the matter of a new psychological condition which Mr Britland had developed and had not previously existed.  Therefore, by that point it was interpreted that Mr Britland’s health had further deteriorated.  The company acted on the recommendations in that letter in good faith.

32.5. The Company acted on the instruction contained in the Secretary of State’s determination letter of 16 February 2004 when it referred the matter back to Dr Brain.  Dr Brain remained independent as she was still addressing the same issue.  It can be common practice for the same doctor to see the person with regard to their incapacity pension application on more than one occasion either if a decision was deferred to ascertain further medical evidence or assess the symptoms at a later stage.  Therefore, on following the Secretary of State’s instruction and utilising Dr Brain once more, the Company says this it could be viewed as a similar situation.
32.6. On reviewing Dr Brain’s report where she recommended that Mr Britland was permanently incapacitated, the Company did not interpret or take the view that Mr Britland’s condition was intrinsically the same condition as that for which he left service.

32.7. The Company acted in good faith based on the evidence provided and the subsequent appeal decisions that have supported it.

33. The Council submits:

33.1. It opposes Mr Britland’s complaint.  It believes that both stage one and stage two of the IDRP were conducted in a fair and reasonable manner in the light of information available at the time of making the decision and taking into account the balance of probability.

33.2. Mr Britland’s argument is that as he suffered the same disabling condition since before his employment terminated he must, if he is now permanently incapable of doing is former job, have been similarly incapable at the time of leaving.  It is quite possible in this situation for a judgement about the degree of incapacity to change over time, either because the nature of the condition is not diagnosed until later or because it becomes apparent that expected improvement fails to materialise.  Pensions decisions are made based on evidence available at the time the decision has to be made, and only in exceptional cases would later evidence be relevant.  In Mr Britland’s case, it appears that the likely cause of his symptoms was not known at the time he left employment.  

33.3. Dr Brain’s opinion expressed in her certificate dated 31 March 2005 that Mr Britland had been permanently incapable since 3 August 2004 was reasonable in the light of the report from Dr Herbert.

33.4. The opinion of Dr Brain was accepted at stage two of the IDRP, bearing in mind apparently contrary views of Dr Schady, whose letter of 12 November 2002 stated “you will therefore, on balance, remain incapable of driving buses up to and beyond your 65th birthday”, and Dr Herbert, whose report on 15  October 2003 stated, “I would conclude after careful analysis of all the documents in this case that on the balance of probability Mr Britland suffers from a disability which renders him permanently incapable until the age of 65 to follow his previous occupation of bus driver”.  The reason for disregarding these apparently contrary opinions was that they had not been provided by independent doctors and the opinion of Dr Brain, who met the requirements of Regulation 97(9A), was accepted. 

33.5. In her first letter giving an opinion on Mr Britland following her examination of him on 9 January 2003, Dr Brain certified that she met the requirements of Regulation 97(9A) by stating, “I have not previously advised, or given an opinion on, or otherwise been involved in this case, nor am I acting or have I ever acted as a representative of the member, the scheme employer or any other party in relation to it”.  No such certificate was provided in her letters of 3 August 2004 or 6 June 2005.  It could be argued that strictly speaking Dr Brain should not have been asked to review her original opinion and that a different approved doctor should have been involved.  However, the Council suspects that the Company were acting on the suggestion contained in the Secretary of State’s determination letter of 16 February 2004 that Mr Britland could submit Dr Herbert’s report to the Company whereupon it “will refer the report to their appropriately qualified practitioner for an opinion whether it suggests that it materially changes the original decision that Mr Britland was not permanently incapable at the time he ceased employment or has subsequently become so and qualifies for the early release of deferred benefits.  The Council sees nothing in that working that suggests that a different doctor should be involved.

33.6. Saying that Mr Britland’s condition is now permanent is not the same as saying that the condition was permanent when he left his employment in 2001.

CONCLUSIONS

34. Mr Britland’s complaint is against both the Company and the Council.  However, it is clear from the Regulations that it was the Company, as the Scheme Employer, which was the decision maker and had the responsibility for complying with the relevant regulations.  Accordingly, I have seen no need to consider further the involvement of the Council in respect of the matters complained of.
35. Regulation 97(9A) clearly states that the independent registered medical practitioner making a decision as to whether a member may be entitled under Regulation 27 to ill health early retirement must certify that he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested.  Dr Farrand could not be asked to provide the relevant certificate as he had been involved in advising the Employer at the time Mr Britland left service.  I note however he expressed a view on the matter which seems to have been a factor in substantial delay occurring until January 2003 before formal steps were taken to assess whether Mr Britland left local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment.
36. Dr Brain’s view was that he was not permanently incapable, her reasoning being that, although his licence to drive had been withdrawn, the licence could be regained if Mr Britland experienced a year without any ocular disturbance. But the neurologist treating Mr Britland (whose report Dr Brain had apparently seen) had indicated that this was unlikely and expressed the view that his condition was permanent.  I fail to see therefore how Dr Brain could reach a different opinion.  At the very least if she had doubts about the specialist opinion of the neurologist in the area of his own specialty she should have taken steps to secure a second opinion from another consultant in that speciality.

37. The Company, however, cannot be blamed for taking its decision on the basis of her certificate.  Fortunately, however, there has been an opportunity to reconsider the matter and quite properly in view of the decision of Mr Justice Lightman in Spreadborough v Pensions Ombudsman, account has been taken of more up to date information about Mr Britland’s condition.  It is now clear that the condition from which Mr Britland was suffering at the time he left local government service is a permanent condition.  It follows that his ill pension should be payable as from the date he left service and not from the date when Dr Brain issued her second certificate. I recognise that there may be an argument that an Independent Occupational Health Physician other than Dr Brain should have been used for that later consideration given her previous involvement.  But it would be wrong to delay even further Mr Britland’s receipt of his backdated pension and I am therefore directing its payment.  

38. As Mr Britland has the necessary period of membership in the Scheme that pension should be enhanced as required by Regulation 28. 

DIRECTION

39. Within 28 days of this determination, the Council shall arrange for payment of Mr Britland’s pension on the basis that he was permanently incapable of performing the duties of his employment, or any comparable employment, at the time when his local government employment ended. 

40. Interest should be paid to Mr Britland, calculated on a daily basis at the Standard rate used by the reference banks in respect of the periods between when payments would have been made had the pension so been put into payment and the time when payment is actually made.  

DAVID LAVERICK

Pensions Ombudsman

8 June 2007
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