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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss M Farnham-Smith

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Miss Farnham-Smith complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential by allegedly giving her wrong advice and failing to provide her with a detailed comparison of the investment returns available from the AVC and Past Added Years (PAY) arrangements.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Miss Farnham-Smith was born on 25 June 1951. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

5. During the 1997/98 academic year, Miss Farnham-Smith attended a Prudential AVC presentation at her school given by a sales representative, Mr Shearer, during which, she asserts, undue emphasis was placed on the merits of AVCs and the PAY option was only briefly mentioned by him. 

6. Miss Farnham-Smith subsequently met at her home with Mr Shearer, and agreed to pay AVCs to Prudential at the rate of 3% of salary by signing an application form on 18 February 1998. Section 2 of the form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions.  On the form signed by Miss Farnham-Smith, no answer was given to a question as to whether she was contributing to PAY. Other questions in this section concerning her free-standing AVCs and whether she had pensionable employment other than under the Teachers’ Pension Scheme were both answered “No”.

7. Section 5 of the form  was headed “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider carefully whether contributing to it is in your best interests.

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement and…….cannot guarantee that any particular level of benefit will be available at retirement.   

8. The form contained a declaration that:

“Prudential’s representative has clearly explained the two alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (not chosen by Miss Farnham-Smith)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 
Because Prudential has not completed a Personal Financial Review, I understand that they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.

My maximum contribution indicated by the Ready Reckoner is 8.2%. 

I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

Miss Farnham-Smith opted for completion of the application form and advice on AVCs only.

9. She says that she has kept in touch with three of her ex-colleagues who attended the same Prudential AVC presentation. All of them have written to my Office in support of her application. In particular:

· Ms N Roberts says that she could not recall her home visit with Mr Shearer in any detail but remembers that he recommended her to commence monthly AVC payments to Prudential in order to make additional pension provision in retirement.  She also says that she remembers informing Mr Shearer that she could not afford the large recommended monthly payment and asserts that he did not discuss PAY with her during their meeting.

· Ms S Woolnough recalls that, during both the AVC presentation and subsequent home visit by Mr Shearer, AVCs was the only option recommended by him for increasing pension provision in retirement.

· Ms Cawkwell says that at no time during the AVC presentation did the representative suggest that PAY was an option that should be considered by the attendees.
10. Miss Farnham-Smith signed an AVC amendment form on 16 March 2001 to increase her AVC amount payable to 9% of her salary. This form was not countersigned by a Prudential representative and included a declaration similar to the one in paragraph 8 above.

11. Miss Farnham-Smith asserts that she should have been given a detailed comparison of the investment returns available from the AVC and PAY arrangements instead of just a leaflet to read by the representative. She also asserts that the representative had advised her during the home visit that, if she could afford to pay AVCs at the maximum permissible rate of 9%, she would benefit from this in the long term. 

12. She says that it was only recently that she discovered from her colleagues that PAY would have been the appropriate option for her. 

PRUDENTIAL’S POSITION 

13. Prudential considers that there was no regulatory requirement for its sales representative to tell Miss Farnham-Smith about PAY. However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

14. Prudential has been able to contact the representative for his recollections of the meeting. Mr Shearer states that he would have covered PAY at the AVC presentation and provided the client with an information pack that included an AVC brochure, Key Features Document, personal AVC quotation and an AVC ready reckoner. He also says that he would have followed the usual format of the meeting in discussing the Prudential AVC contract and PAY, and asserts that the client has confirmed that PAY was discussed by signing the declaration on her AVC application form.  

15. Prudential believes that Miss Farnham-Smith was aware that AVC benefits were not guaranteed, and were dependent on investment performance, because this was stated clearly on the AVC application form that she had signed.   

CONCLUSIONS

16. The Prudential sales representative was obliged to ensure Miss Farnham-Smith was aware of the PAY option.  An obligation to make her aware of PAY is less onerous than a requirement to clearly explain the option to her. To meet the obligation imposed on Prudential it was sufficient for their representative to draw to her attention either orally or in writing the existence of PAY.

17. The representative was not obliged, indeed not permitted, to advise on PAY or to compare PAY with AVCs because he was only authorised to advise on Prudential products.  He could therefore only refer Miss Farnham-Smith to the Teachers’ Pension Scheme booklet for further information about PAY. It can be reasonably concluded that, by signing the application form, Miss Farnham-Smith confirmed that the representative had made her aware of the existence of the booklet and that it contained information about PAY. 

18. I am therefore satisfied that Miss Farnham-Smith’s attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation. It was open to her to research the PAY option in more detail should she have wished to do so. 

19. Although Miss Farnham-Smith says she was improperly persuaded by the representative to enter into the AVC arrangement, I have seen no evidence of this. The application form shows that she opted for advice on AVCs only.  On the balance of probabilities, I think it is unlikely that Mr Shearer would have made a representation that would not be supported by the documentation available to Miss Farnham-Smith. 

20. I am not satisfied that Miss Farnham-Smith has suffered any injustice as a result of any maladministration by Prudential and so do not uphold her complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

17 October 2006

- 1 -


