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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Little

	Scheme
	:
	Police Pension Scheme (the Scheme)

	Respondents
	:
	Metropolitan Police Service (MPS), as Managers of the Scheme


MATTERS FOR DETERMINATION 

1. Mr Little complains that the managers of the Scheme:

1.1. Failed to deal with an appeal made in 2001 against a decision not to grant him an Injury Award.

1.2. As a consequence of 1.1 above, Mr Little had to make a new application for an Injury Award and disagrees with the Scheme Manager’s decision to reject that application.  

1.3. Failed to provide copies of forms and other documents, when requested to do so.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

3.
The Police Pension Regulations 1987 (the Regulations)

Regulation A11 – Injury received in the execution of duty

(1) A reference in these Regulations to an injury received in the execution of duty by a member of the police force means an injury received in the execution of that person’s duty as a constable and, where the person concerned is an auxiliary policeman, during a period of active service as such.

(2) For the purposes of these Regulations an injury shall be treated as received by a person in the execution of his duty as a constable if-

(a) the member concerned received the injury while on duty or while on a journey necessary to enable him to report for duty or return home after duty, or

(b) he would not have received the injury had he not been known to be a constable, or

(c) the police authority is of the opinion that the preceding condition may be satisfied and that the injury should be treated as one received as aforesaid.

(3) In the case of a person who is not a constable but is within the definition of ‘member of a police force’ in the glossary set out in Schedule A by reason of his being an officer there mentioned, paragraphs (1) and (2) shall have effect as if the references therein to a constable were references to such an officer.

Regulation A12- Disablement

(1) A reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.

(2) Subject to paragraph (3), disablement means inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a male or female member of the force, as the case may be, except that, in relation to a child or the widower of a member of a police force, it means inability, occasioned as aforesaid, to earn a living.

(3) Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force:

Provided that a person shall be deemed to be totally disabled if, as a result of such an injury, he is receiving treatment as an in-patient at a hospital

Regulation B4 – 

(1) This Regulation shall apply to a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Part V of Schedule B referred to as the ‘relevant injury’.)

(2) A person to whom this Regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Part V of Schedule B; but payment of an injury pension shall be subject to the provisions of paragraph 5 of the said Part V and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled. 

Schedule B

Regulation B4 Part V

Policeman’s Injury Award

1. A gratuity under Regulation B4 shall be calculated by reference to the person’s degree of disablement and his average pensionable pay and shall be the amount specified as appropriate to his degree of disablement in column (2) of the following Table.

2. An injury pension shall be calculated by reference to the person’s degree of disablement, his average pensionable pay and the period in years of his pensionable service, and subject to the following paragraphs, shall be of the amount of his minimum income guarantee specified as appropriate to his degree of disablement in column (3), (4), (5) or (6) of the following Table, whichever is applicable to his period of pensionable service.

Regulation H1 – Reference of medical questions  

(1) Subject as hereinafter provided the question whether a person is entitled to any and, if so, what awards under these Regulations shall be determined in the first instance by the police authority.

(2) Where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions-

(a) whether the person concerned is disabled;

(b) whether the disablement is likely to be permanent;

and, if they are further considering whether to grant an injury pension, shall so refer the following questions:-

(c) whether the disablement is the result of an injury received in the execution of duty and

(d) the degree of the person’s disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above. 

(3) A police authority, if they are considering the exercise of their powers under Regulation K3 (reduction of pension in case of default), shall refer for decision to a duly qualified medical practitioner selected by them the question whether the person concerned has brought about or substantially contributed to the disablement by his own default.

(4) The decision of the selected medical practitioner on the questions referred to him under this Regulation shall be expressed in the form of a certificate and shall, subject to Regulation H2 and H3, be final.

Regulation H2 – Appeal to Board of medical referees

(1) Where a person has been informed of the determination of the police authority on any question which involves the reference of questions under Regulation H1 to a selected medical practitioner, he shall, if, within 14 days after being so informed or such further period as the police authority may allow, he applies to the police authority for a copy of the certificate of the selected medical practitioner, be supplied with such a copy.

(2) If the person concerned is dissatisfied with the decision of the selected medical practitioner as set out in his certificate, he may, within 14 days after being supplied with the certificate or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule H, give notice to the police authority that he appeals against the said decision, and the police authority shall notify the Secretary of State accordingly, and the Secretary of State shall appoint an independent person or persons (hereafter in these Regulations referred to as the ‘medical referee’) to decide the appeal.

(3) The decision of the medical referee shall, if he disagrees with any part of the certificate of the selected medical practitioner, be expressed in the form of a certificate of his decision on any of the questions referred to the selected medical practitioner on which he disagrees with the latter's decision, and the decision of the medical referee shall, subject to the provisions of Regulation H3, be final.

Regulation H3 - Further reference to medical authority

(3) The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him for reconsideration on fresh evidence, and he shall accordingly reconsider his decision and, if necessary, issue a fresh certificate, which, subject to any further reconsideration under this paragraph or paragraph (1), shall be final.”

Regulation 8
(7)
(1) The medical referee shall be entitled to such fees and allowances as the Secretary of State may from time to time determine.

(2) The said fees and allowances shall be paid by the police authority and shall be treated as part of the police authority’s expenses for the purposes of this Schedule.

(8) (1) Save as hereinafter provided, the expenses of each party to the appeal shall   be borne by that party.

(2) Where the medical referee decided in favour of the police authority, the authority may require the appellant to pay towards the cost of the appeal such sum not exceeding the referee’s total fees and allowances as the authority think fit.  

(3) Where the medical referee decides in favour of the appellant, the police authority shall refund to the appellant any expenses actually and reasonably incurred by the appellant in respect of any such interview or examination as is mentioned in paragraph 3.
SCHEME FACTS

4.
Regulation H1 of the Regulations refers to the Authority as being the initial arbiter of the entitlement of an individual’s award.  In practice the Authority delegates this function to the Head of Human Resources.
5.
Before July 2003, the duly qualified Medical Practitioner pursuant to the Regulations was in the first instance the Medical Officer employed by the Authority. A Home Office Circular states:

“3. Where a Police Authority is considering whether an officer should be retired on the grounds of ill health, it must refer to a duly qualified medical practitioner selected by them (normally the Force Medical Officer).”

6. In July 2003, the Home Office introduced new procedures for the management of ill health. This process meant that the question of permanent disablement could no longer be considered by individual forces but had to be referred to an independent doctor known as a Selected Medical Practitioner (SMP). 

MATERIAL FACTS

7. Mr Little was born on 8 January 1948.
8. Mr Little joined the MPS and the Scheme on 27 July 1970. He left the MPS on 8 July 1984 having completed 14 years’ service and became entitled to a deferred pension under the Scheme. 
9. After leaving the MPS, Mr Little took other work until 1987 when he joined the Prison Service. On 30 May 1995, Mr Little was awarded early payment of his deferred pension under the Scheme having been found to be permanently disabled (in this context permanently disabled means “to perform the ordinary duties of a male or female member of the force”) by virtue of a right thumb injury sustained in 1989 whilst working as a prison officer. 
10. On 30 October 2000, Mr Little wrote to the MPS’ Pensions Contract Management team stating that he was expecting to be retired as a result of ill health from his current job. He also said that he was now permanently disabled as a result of an injury to his left thumb sustained originally whilst on duty in April 1978 and which was aggravated further by an incident on 15 November 1978. 
11. On 30 April 2001, MPS referred Mr Little’s application to the Medical Retirement Secretariat, who deal with claims for injury awards, for consideration. The letter refers to an “Injury on Duty” form dated 16 November 1978 which records that Mr Little’s left thumb was “knocked back and the following morning was painful to use” and that he was not placed on sick leave as a result. The Medical Retirement Secretariat were asked to consider whether Mr Little was permanently disabled by virtue of arthritis in his left thumb and whether that disablement was the result of the injury which occurred on 15 November 1978.
12. Mr Little was examined by Dr Steinberg, the MPS medical officer, on 4 October 2001.  Dr Steinberg advised the Medical Retirement Secretariat:

“…Examination today does not reveal a great deal of disablement. He is in fact in receipt of a DSS Disablement Award of 2% with regard to his left thumb.

It would be appropriate to obtain an orthopaedic assessment regarding his left thumb to ascertain whether indeed he is disabled from the ordinary duties of a Police Officer. An opinion regarding its etiology would also be appropriate given that he has evidence of degenerative changes in other joints of his hands which may indicate that this is a degenerative condition as opposed to one that has been caused by injury.”   

13.
Mr Little was referred to Mr Smith, a Consultant Orthopaedic Surgeon, who examined him on 23 January 2002 and concluded:

“…Accepting the history that this chap had a soft tissue injury to his left thumb some years ago, there are one or two minor changes at the caropmetacarpal joint of the thumb which I would put down to normal wear and tear.

The result as he stands now in a non-dominant hand is minimal if any disablement.” 

14.
Having received Mr Smith’s report Dr Steinberg completed a Certificate for the Purposes of Regulation H1 on 14 February 2002 stating that Mr Little was not disabled in respect of a soft tissue injury to his thumb.
15.
Mr Little was advised by way of a letter dated 6 March 2002 that his application for an injury benefit had not been granted. The letter advised Mr Little of his right of appeal under Regulation H2 of the Regulations and stated that “If you feel you should have reason to appeal, you should write to this office within fourteen days of receipt of this letter and you will be sent a copy of the medical certificate together with further information about the appeal process”.   

16.
Mr Little wrote an undated letter to the Medical Retirement Secretariat appealing against the decision. The letter which is date stamped as having been received by the MPS on 15 March 2002 states: 
“I tender notice of my appeal against the decision not to award me the injury award resulting from injuries to my left thumb in 1978…I attach the written grounds of the appeal for you to pass on to the necessary party”. 
17.
The Medical Retirement Secretariat responded on 21 March 2002 enclosing a copy of the Certificate for the Purposes of Regulation H1. The letter stated that he had the right to appeal under Regulation H2. The letter concluded:

“…may I draw your attention to Schedule H8(2) relating to the failure of an appeal. You should be aware that the Metropolitan Police Service will claim any cost incurred for unsuccessful appeals…

Once you have received a copy of the Certificate for the Purposes of Regulation H1, you have fourteen days in which to lodge an appeal, stating the grounds on which you are appealing.”

18. On 2 December 2003, having been referred by his GP, Mr Little was examined by Mr Semple, a Surgeon in Orthopaedics at Worthing Hospital. Mr Semple concluded “Examination of his right hand was unremarkable. On the left however he was tender of the CMCJ joint and had pain on movement.” Mr Semple offered no opinion as to disability or permanency.
19. On 3 December 2003, Mr Little wrote to the Medical Retirement Secretariat asking for an update on the progress of his appeal. 
20. The Medical Retirement Secretariat acknowledged his letter on 15 December 2003 and responded fully on 9 January 2004 stating that, as he had not responded to their letter of 21 March 2002, no further action had been taken.
21. Mr Little sent an e mail to the Commissioner of the MPS complaining that he had responded within the required 14 days to request an appeal.  
22. The Pensions Contract Management Team investigated the matter and wrote to Mr Little on 22 January 2004 stating that it was not considered appropriate for his appeal to proceed at this late stage. They said however that they could offer him a further assessment with an independent selected medical practitioner to determine whether he was permanently disabled by virtue of his left thumb. But, if it was determined that he was permanently disabled any award would take effect from 9 December 2003, the date his recent letter was received by the Medical Retirement Secretariat.
23. Mr Little responded on 26 January 2004 saying that he was willing to see an independent selected medical practitioner but that any award should be backdated to 2001.
24. Mr Little’s case was referred to Dr Harrison, an independent selected medical practitioner who assessed him on 7 April 2004. Dr Harrison did not receive all of Mr Little’s medical notes from his GP until 22 July 2004 and therefore he did not complete his report until 9 August 2004. In his report Dr Harrison concluded:

“…Mr Little now has a left thumb problem that he believes arose from the injury on duty (IOD) on 15 November 1978. An injury to his left thumb is recorded in his police notes and the thumb was X-rayed but no fracture was seen. There is no record of the injury in his GP notes and the first mention is in December 2003 when he was found to have osteoarthritis in both thumbs, the left being worse than the right. …

I am prepared to agree that he is disabled from carrying out the ordinary duties of a police officer on account of his current osteoarthritis in his left hand (as well as the right thumb injury), and that the disablement is likely to be permanent. I base this opinion on employability and health and safety grounds. He would not be able to carry out safety training and arrest and restraint duties. However, I do not consider, on the balance of probability and the medical history, that the injury to his left thumb in 1978 is the sole or even partial cause of the osteoarthritis in his left thumb.”  

25.
Mr Little was advised of this decision in a letter dated 26 August 2004 and advised of his right of appeal under Regulation H2.
26.
Mr Little responded by way of a letter dated 6 September 2004 stating that he wished to appeal.
27.
On 13 September 2004, the Pensions Contract Management Team sent Mr Little a letter detailing the next stage of the procedure and an Appeal Form A. 
28.
Mr Little appealed, on 20 September 2004, on the grounds that it was the first incident in April 1978 which caused the injury and that the X-ray taken after the second incident showed that there was a mark which indicated ligament or bone damage. In his letter, Mr Little requested the following papers from the Police records: the Occurrence Book entries, the Doctors Book 83 for the two dates in April and November 1978, copies of the Injury On Duty forms for both dates and Entries on the Duty State for both dates.
29.
The Pensions Contract Management Team responded, on 7 October 2004, saying that the Appeal Form A had been passed to Capita Health Solutions who would contact him regarding an appeal hearing. The letter concluded that he would need to contact the personnel unit at the last police station where he was based to obtain the documents he had requested as these were usually contained within personal files.  
30.
On 11 November 2004, Mr Little wrote to Kingston Police Station, this being the last station in which he was based, and requested the papers referred to in paragraph 28 above.
31.
A medical appeal hearing was arranged for 2 February 2005. Dr Harrison was requested by the MPS to provide a further medical report for the appeal hearing explaining the decisions recorded in his report dated 9 August 2004. Dr Harrison provided his report on 15 December 2004. The report concluded:

“…When I saw Mr Little in April 2004 and gained a full history and I noted that an earlier request for an IOD for his Left thumb injury had been dealt with by Dr Steinberg in February 2002. He considered that Mr Little was not disabled from performing the ordinary duties of a police officer on account of his Left thumb condition. Thus his claim for an IOD was not sustained.

I noted that Mr Little has now applied for an injury award on account of arthritis in his Left thumb problem that he believes arose from an injury while on duty in November 1978. I note that this injury to his left thumb was recorded in his police notes and that the thumb was X-rayed and no fracture was seen. I also noted that there was no record of the injury in his GP notes and the first mention is in December 2003 when he was found to have osteoarthritis in both thumbs, the Left being worse than the right.

I noted also that Mr Little already had a deferred pension award from an injury to his Right thumb that was wrenched by a criminal in January 1989, when he was a prison officer. The injury is clearly recorded in his GP notes, and he underwent a surgical repair to the ulnar collateral ligament of his Right thumb in February 1989 in Kingston Hospital in London. He was considered to be permanently disabled from carrying out the ordinary duties of a police officer on 28 August 1985 on account of this Right thumb injury by Dr Wallington of the MPS. At no stage was any record made of an on-going medical issue with his Left thumb. In fact he returned to prison officer duties after this surgical repair. 

He has been recently seen at Worthing and Southlands Hospital in 2003 where the orthopaedic specialists have found osteoarthritis in both thumbs in the carpo-metacarpal joints, and also has a slightly raised serum urate level of 0.43 mmol L (Appendix E). The pain discomfort is worse in his Left thumb and I confirmed this during my medical examination. I also found the grip strength to be better in the Right hand (dominant) and both would be acceptable for normal work.

Opinion

I re-affirm that in my opinion he is disabled from carrying out the ordinary duties of a police officer, even though this is a hypothetical assessment as he is beyond compulsory retirement age. This was first declared at the time of his deferred pension award for the Right thumb. Since Dr Steinberg’s decision I considered he remained permanently unfit for all the ordinary duties of a police officer on account of that Right thumb injury alone. The injury to his right thumb was more severe and required surgery and clearly affected his function and, in my opinion he was quite correctly given a deferred pension award. I have already stated that the Left thumb at that time was not causing any problems and did not affect his ability to work as a prison officer. So far as the injury to the Left is concerned this is relatively minor and there are no records of any problems in his GP notes, either then or thereafter. It is only now that he has bilateral osteoarthritis that he is asking whether this arthritis might have been caused by the 1978 injury. 

Prior trauma is one of the risk factors for the onset of osteoarthritis, however, the pathogenesis of it is controversial. Once it was thought of as a normal consequence of aging (sic), the complex nature of this disease is only now being understood. Current theories suggest that osteoarthritis results from an imbalance in catabolic and anabolic processes that lead to progressive cartilage damage. Increased catabolism may be the result of acute injuries such as an acute meniscal tear or of chronic micro-traumatic events. Initially, anabolic processes decline and progressive cartilage ensues. In Mr Little’s case no diagnostic findings have been shown or recorded to suggest a traumatic cause for the arthritis. In fact from the history given and the recorded facts available it is difficult to conclude that a relatively minor incident in 1978 is the sole or even partial cause of the osteoarthritis. He has had no cause to consult any doctor about his Left thumb over 20 years during which time he was employed as a police officer and as a prison officer. The Left thumb has not presented him with any activity difficulties and indeed he was capable of dealing with prisoners to the point that his other thumb was injured in 1989. The slightly raised urate levels indicate that the arthritis might be due to alterations in purine metabolism e.g. gout.

I concluded, therefore, that he is disabled from carrying out the ordinary duties of a police officer, on account of his current osteoarthritis in his Left thumb (as well as the right thumb injury), and that the disablement is likely to be permanent. I based this opinion on employability and health and safety grounds. … However, I do not consider that the injury to his Left thumb in 1978 is the sole or even partial cause of the osteoarthritis in his Left thumb. I [In] fact the slightly raised urate level indicates that other factors might be relevant. …”    
32.
On receiving Dr Harrison’s report, Mr Little wrote a further letter, dated 2 January 2005, to the Medical Retirement Secretariat which was passed on to Dr Harrison. In his letter Mr Little sets out his career with the MPS and reiterated again that the injury in November 1978 had aggravated the previous injury in April 1978. He says:

“…Dr Harrison states that the injury was recorded in Police notes is this the November incident or the April or both?

He further states that the thumb was X-rayed and nothing found. Where is this recorded as nothing has been shown? If these are recorded copies should be provided and whilst I have made requests for them I have been told by [MPS] that they are contained in the personnel file held at my last station. I contacted Kingston who telephoned me and sent the letter onto Hammersmith who tell me that nothing now exists. Clarification is needed but as yet no reply is received giving any details. If nothing is recorded in the GP notes then it is because the hospital failed to inform them. Remarks have been made about my returning to working as a prison officer with a conclusion that all must have been well. The fact is that the thumb was present in my thoughts when training but as I am right handed little use was made of the left in training and it is only training. In armed forces training blanks are used to prevent injuries from live rounds when doing basic training. It’s much the same. Dr Harrison makes his opinion and he is wrong if he thinks it got better it never did. If Dr Steinberg had not said I had lumps and arthritis caused by age then I would never have gone to my GP and a specialist as I was so worried by his remarks. …

It would be impossible for an injury to go away and reappear as suggested.”
33.
Dr Harrison responded to Mr Little’s letter with a further letter dated 11 January 2005. He says:

“…Mr Little asks a question about the injury and X-rays on 16 November 1978. As the Board will be aware I have had access to all the OH notes and GP notes. I draw attention to the Injury on Duty (IOD) Form dated 16/17th November (Enclosure 1) which clearly states that the thumb was “X rayed no fractures” . 

I used this as evidence that the injury was not particularly serious. It is also noteworthy that his GP notes (Enclosure 2) do not have any entry on or around that date which suggests that the left thumb injury was neither serious nor requiring any special treatment. I feel this GP record further supports my decision as neither the wrist injury on 27th April 1978 (copy of the IOD Form Enclosure 3) nor the Left thumb injury are mentioned therein. It is particularly noteworthy, in my view, that the earlier RTA when he was knocked off his motor bike is entered on the GP notes (Enclosure 2) and on the IOD Form dated 1st November 1976 (Enclosure 4).”  

34.
At the Appeal Hearing, on 2 February 2005, the Medical Appeal Board consisted of two Senior Occupational Physicians and a Consultant Orthopaedic Surgeon. Present at the Hearing were Mr Little, Mrs Little, a MPS representative, Dr Harrison and, with the agreement of all parties, an observer from Capita Health Solutions. The Medical Appeal Board considered, amongst other records, the following documents: 

· Medical Report from Mr B Parker dated 9 September 1996, concerning the injury to Mr Little’s right thumb 
· Letters from the Benefits Agency
· Dr Harrison’s report dated 9 August 2004
· Injury on Duty reports
· Letter from Dr Semple to Dr Garg dated 3 December 2003 
· Occupational Health Records
They concluded:

“…The Board considered very carefully all the written evidence together with the oral evidence presented at the hearing and the medical assessment of Mr Little on the day. The Board accepted the following:

1. That Mr Little had received injuries to his left thumb and left wrist in 1978.

2. That Mr Little had degenerative change in the carpo-metacarpal joint of his left thumb.

3. That there was a lack of objective medical evidence in the period between 1978 and the present time to help the Board in determining a causal link between those injuries and his current degenerative change.

In seeking to determine whether the balance of probability favoured a link, the Board looked for any evidence of chronic instability of the left thumb joint but clinical examination did not demonstrate any such laxity.

Irrespective of this issue, the Board however considered that there was not sufficient objective evidence of functional impairment of the left thumb to the extent that, considering the thumb in isolation, Mr Little would be disabled from performing the ordinary duties of a police officer. In this regard therefore the Board disagrees with the SMP and takes the view that, considering the left thumb in isolation, on the basis of the Board’s assessment at the time of the hearing, Mr Little would be capable of performing safely the ordinary duties of a police officer including arrest and restraint. On the basis therefore that the Board does not consider that the osteoarthritis associated with the carpo-metacarpal joint of Mr Little’s thumb would disable him from performing the ordinary duties of a police officer then clearly the Board cannot consider an injury on duty award to be appropriate since this requires not only that the officer be disabled from performing the ordinary duties of a police officer but that the disablement, on the balance of probabilities, would be likely to be permanent. …”

35. On receiving the report, Mr Little telephoned the Medical Retirement Secretariat asking how he could challenge the decision of the Board. He was advised that the only avenue was through a Judicial Review if he considered the decision was perverse or that the Board had misdirected themselves. He was advised that there was no review process for the decision of the Board, and, as no new medical evidence had been presented, the Police Authority could not agree to a referral back to the Board under Regulation H3.   

SUBMISSIONS

36. MPS submit:

36.1 Mr Little failed to respond to a letter which would have initiated his first appeal under Regulation H2, however the MPS suggested a further referral to a Selected Medical Practitioner as Mr Little had claimed that his disability had worsened.
36.2 Mr Little has been assessed by Dr Harrison, Selected Medical Practitioner, and has also exercised his right of appeal to an independent medical appeal board. Three doctors, including a specialist, have considered the merits of this case including full GP records and specialist reports, they have concluded that Mr Little is not permanently disabled under the Police Pension Regulations and therefore an injury award was not considered appropriate.
36.3 The documents requested by Mr Little are no longer in existence, other than the copies of the injury on duty forms, which could still possibly be in existence and which should be placed on both personal files and medical records. Occurrence books, Book 83 and duty states are retained locally but would certainly not be available dating back to 1978.
36.4 Mr Little had previously received a copy of the injury on duty form relating to November 1978 from the MPS in April 2001. 
36.5 Unfortunately, as the MPS is a large organisation with over 46,000 members of staff, neither the Pensions Client Unit nor the personnel unit at Hammersmith suggested to Mr Little that copies of the relevant injury on duty forms may have been held on his medical records held within the Occupational Health Unit.
36.6 There has been no deliberate or malicious attempt to withhold information from Mr Little, every effort has been made to assist him through the process and it is felt that Mr Little has had a fair and open appeal hearing to consider the issue of an injury pension. 
36.7 MPS recognise that, at the time of Mr Little’s appeal, the standard letter informing an officer of their right to appeal may have been deficient. The letter has since been revised to make the appeal process clearer.
37.
Mr Little submits: 
37.1 When he made his first application it took fifteen months before a decision was made.
37.2 When he received the certificate signed by Dr Steinberg on 14 February 2002, he telephoned the Pensions Contract Team and was given details of the appeal process and advised that he had to respond within 14 days. He sent off the appeal straightaway. The appeal he sent shows that it was received on 15 March 2002.
37.3 He does not know why he was sent more documents but having sent off the appeal within the time limits he did not take any action when he received the second letter.
37.4 As there was no requirement to offer a further assessment there must have been doubts about the original assessment.
37.5 Dr Harrison said that he was disabled which is in accordance with the opinion of the two DSS doctors as well as the Consultant at Worthing Hospital. Dr Harrison did not agree however that the injury was caused on duty but he cannot say how it was caused. The DSS doctors have recently increased the level of his disablement to 7% which should be taken account of.
37.6 The incident on 15 November 1978 was the second occasion he injured his thumb on duty. The first incident being the previous April. Had he seen the April 1978 Injury on Duty form, which said he had injured his wrist, he would have had it amended. The Injury on Duty forms were only sent to him 4 days before the Medical Appeal Board hearing.    
37.7 Copies of Police Orders are kept in bound form and it would only take a short while to find the orders for November 1978.
37.8 He visited hospital twice as a result of the events in 1978 and thought that GP records were updated following a visit to a hospital.
37.9 Dr Steinberg’s diagnosis caused him to visit his GP and then a specialist as he was concerned that he had been told that he was “riddled with arthritis”. Instead of using their skill and experience when examining him the examining doctors have used his records to find reasons to deny him an award because he did not mention it to his doctor.

37.10 The Medical Appeal Board took into account other factors when making their decision and were biased against him.

CONCLUSIONS

38.
The relevant Regulation applies where a member ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received in the execution of his duty. Before July 2003, determining whether this was so was a question of fact for the individual Police Authority. After July 2003, the question of permanent disablement was no longer considered by individual forces but referred to an independent Selected Medical Practitioner.
39.
At the time of their first consideration, MPS sought advice from their medical advisers who opined that, on examination, there was not “a great deal of disablement”. The medical adviser did however seek the opinion of Mr Smith, a Consultant Orthopaedic Surgeon. Mr Smith, in his report of 23 January 2002, is clear that there was “minimal if any disablement.” As there is nothing in the evidence available to show that Mr Little was at that time permanently disabled, I see no reason for saying that MPS’ decision in February 2002 was perverse.
40.
By the time Mr Little’s second application was considered, the independent Selected Medical Practitioner, having considered Mr Little’s GP notes, reached the view that, whilst Mr Little was permanently disabled from undertaking the normal duties of a police officer, his condition was not as a result of an injury whilst on duty. However, that opinion was not endorsed by the Medical Appeal Board who, having examined Mr Little on the day of the hearing and considered all the previous medical evidence, concluded that Mr Little was not permanently disabled and therefore consideration as to whether he had received an injury whilst on duty was not necessary.  

41. Mr Little submits that the Medical Appeal Board should have attached greater weight to Dr Harrison’s view as well as the opinion of the DSS doctors and the Consultant at Worthing Hospital. There is nothing intrinsically wrong, and it is not uncommon, for there to be differences between the opinions of different doctors. For the relevant Regulation to apply, Mr Little must effectively satisfy two criteria. He must have suffered an injury whilst on duty and, as a result of that injury, he must be permanently incapable of carrying out the duties of a police officer. If he fails to meet either one of those criteria the Regulation does not apply. I am satisfied that there is no medical opinion which supports the view that Mr Little clearly satisfied both criteria.
42. Mr Little believes that MPS should have leant greater weight to the fact that he has been assessed as being 7% disabled by the State’s medical advisers and thus is in receipt of Industrial Injuries Disablement Benefits. Whilst the criteria for an award of an Industrial Injuries Disablement Benefit are different to the criteria for an Injury Award under the Scheme, it is not unreasonable to expect the MPS to take account of this matter.  However, taking such a matter into account is not the same as being bound by the State’s decision. Mr Little still needs to meet the tests under the Regulations which govern the Scheme which, as established above, he does not.

43. Mr Little submits that MPS failed to deal with an appeal made in 2001 against a decision not to grant him an Injury Award. MPS, however, argue that Mr Little failed to respond to the letter which would have initiated his first appeal under Regulation H2. Following receipt of MPS’ letter of 6 March 2002, Mr Little wrote immediately to MPS saying he wished to appeal. MPS responded to that letter enclosing a copy of the Certificate for the purposes of Regulation H1 and guidance notes on how to appeal. It is this second letter which MPS say would have triggered the appeal process. Mr Little however took no action on receipt of this letter as he says he assumed that he had lodged his appeal in the letter received by MPS on 15 March 2002. 
44. MPS’ first letter says that, within 14 days of receiving MPS’ decision, notice must be given to MPS that the member wishes to appeal. The letter also states that a copy of the Certificate will then be sent with further guidance as to the appeal process. The following letter says that, within 14 days of having received the Certificate the member must lodge the appeal. I am of the opinion that the instructions in both of MPS’ letters are sufficiently clear to have prompted Mr Little to have taken some form of action upon receipt of the second letter even were it only to telephone MPS for further clarification. That said, Mr Little’s letter, received by MPS on 15 March 2002, can be construed in no other way other than an appeal and MPS could themselves have taken some action when they did not receive a response to their second letter. Although I do not necessarily regard this inaction as maladministration, it would have been good business practice for MPS to have checked the position with Mr Little when they did not receive a response to their second letter,  and I am pleased to note that MPS have since revised their standard communication as regards appeals. Given the weight of medical opinion referred to above, I cannot see, however, that Mr Little has in any event been disadvantaged by this. 
45. Mr Little complains that copies of police records dating back to 1978 were not made available upon request. MPS say, however, that many of those records are no longer available which, given the length of time since the event, is hardly surprising. I am unclear precisely what Mr Little hopes to achieve by having sight of these records. There is no dispute that he was injured whilst on duty both in April 1978 and again in November 1978. This is evidenced by the completed Injury on Duty forms which Mr Little has copies of. Mr Little maintains that the forms were incorrectly completed. He says that the April 1978 form should have shown he injured his thumb, rather than his wrist, and the November 1978 form that he had sustained a second injury to his thumb.  That said, it is a matter of fact, as concluded above, whether or not his thumb was injured on one or both occasions that he was not rendered permanently incapacitated as a result. 
46. Mr Little’s application has been fully and properly considered and, for the reasons given above, I do not uphold Mr Little’s complaint. 
CHARLIE GORDON

Deputy Pensions Ombudsman

28 March 2007
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