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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J McCrossan

	Scheme
	:
	The Premier Foods Pension Fund

	Respondents
	:
	Premier Foods plc (Premier) (the Employer)
Premier Brands Pension Trustees Limited (the Trustee)
Kerr & Company (the Administrators)


MATTERS FOR DETERMINATION 

1. Mr McCrossan was awarded a partial incapacity pension on leaving employment with Premier. He says that this was to allow for a possible improvement in his condition in the future, which would allow him to obtain alternative gainful employment. Mr McCrossan says that his condition has not improved since his retirement and, therefore, his pension should be increased to a full incapacity pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr McCrossan retired in June 1995. Initially, he was not awarded an ill health pension and was sent details of his deferred benefits. However, following representations from Mr McCrossan and letters from his GP, the Administrators wrote to him, on 30 September 1996,
“I am pleased to inform you that the Trustees of the Premier Brands Pension Fund have decided to grant you a partial ill-health pension from the Fund with effect from 2nd June 1995.

I enclose two schedules, the first setting out the details on which the calculations are based and the second detailing the options available.”

4. In 2002, Mr McCrossan applied for a review of his pension on the grounds that his health had not improved.
5. On 28 February 2003, Mr McCrossan’s GP, Dr Taylor, wrote to Premier’s Medical Adviser, Dr Kingsland,

“I gather you are aware of his past medical history but would like an up date of events over the past 6 years or so. Looking back through his general practice records, his problems started in the first half of 1994 when he presented with dizziness and blurring of vision, which was thought to be due to labyrinthitis. Various consultant referrals ensued and a diagnosis of ocular hypertension and central serous retinopathy was made. His visual problems have persisted and he remains under the supervision of our local ophthalmic department ... His unsteadiness has unfortunately also persisted, although he can walk he has to do so in a slow and deliberate fashion, as quick or unplanned movements tend to cause him to lose his balance and result in a fall. He developed diabetes about three years ago, which is currently controlled with oral medication. He also became hypertensive in 2001 ...

... He will continue to need regular medical supervision for the foreseeable future. He obviously has a number of ongoing chronic problems, which are unlikely to improve significantly indeed; they may well worsen as time goes by.”
6. Dr Kingsland wrote to the Group Pensions Manager, on 10 April 2003,

“... I understand that at the time of his retirement the current grading system for ill-health retirement purposes was not in place. Mr McCrossan, I also understand, has questioned the level at which his ill-health pension has been set related to his medical condition.

I have spoken to Mr McCrossan on the telephone and offered to consult with him and review his condition. Mr McCrossan declined this offer, but consented to me contacting his GP for a report. I have now received the GP’s report which gives an overview of Mr McCrossan’s health since 1994. I have also reviewed the medical records and reports* kept by the company’s former medical officer, Dr Harkins, who dealt with this case in 1995, when Mr McCrossan retired. You have told me ... that Mr McCrossan was granted a partial ill-health retirement in 1995 equivalent to the current grade 4.
Dr ... Taylor ... reports that Mr McCrossan’s health began to be compromised in the first half of 1994. The condition which led to his retirement on ill-health grounds was well documented by Dr Harkins and has been corroborated by Dr Taylor. It does appear reasonable that Mr McCrossan was granted an ill-health pension at that time. On review of this medical correspondence, it also seems reasonable that he was granted a partial ill-health retirement consistent with grade 4 as a result of his medical condition at the time of his retirement. Dr Taylor does report that since the time of Mr McCrossan’s retirement, his health has deteriorated. This deterioration is due to new medical conditions which were not present at the time of his retirement. Nor could these conditions have been diagnosed or foreseen at the time of Mr McCrossan’s retirement and are not specifically related to the reason why Mr McCrossan was granted ill-health retirement.
In conclusion, there is nothing in the GP’s report which would prompt me to ask the company to review the level of Mr McCrossan’s pension. Whilst he has unfortunately suffered a deterioration in his health since he retired, it appears from the records I have that the decisions made in 1995 for Mr McCrossan were entirely appropriate.”


*See Appendix.

7. Having had his request for a review declined, Mr McCrossan approached the pensions advisory service, TPAS, for assistance. In response to an enquiry from TPAS, the Group Pensions Manager made the following points:
7.1. The criterion applied by the Company, when considering cases under Rule 7 of the former Premier Brands Pension Fund (see Appendix), was that the claimant would need to be unable to follow any gainful occupation.

7.2. In recognition of the incidence of the number of cases that fell short of this criterion, the Company exercised discretion, using the augmentation rule (see Appendix) to grant a “partial ill-health pension” where appropriate.

7.3. Mr McCrossan had applied for ill-health retirement in 1995. He had refused to complete the standard form authorising Dr Harkins to obtain medical information from his GP, because he felt that it was too broad an authority and would result in a breach of patient confidentiality on matters unrelated to his application.

7.4. In June 1995, the Company ended Mr McCrossan’s employment on medical grounds and he was issued with a deferred pension statement.

7.5. A dialogue continued between Mr McCrossan and the Company after his departure and he eventually provided authority for Dr Harkins to seek medical evidence.

7.6. Mr McCrossan made no contact with the Company challenging the decision, to offer him a partial ill-health pension, at the time. He made contact in 2002, claiming that he should have been granted a full incapacity pension in 1995.

7.7. Despite the fact that there was no obligation for them to do so, the Company agreed to review the medical evidence.

7.8. Based on an update of Mr McCrossan’s health from his current GP, Dr Kingsland concluded that the original decision was valid and that any deterioration in Mr McCrossan’s health was unrelated to the condition being considered in 1995/96.

7.9. Reference to grade 4, in Dr Kingsland’s report, related to a grading system developed by the Company and the Trustee since 1996. Grade 1 was a full incapacity pension and grade 4 was a partial incapacity pension, with grades 2 and 3 sitting between the two, reflecting different levels of incapacity. Grades other than grade 1 continued to be awarded under the augmentation rule.

7.10. It was believed that Mr McCrossan’s original application had been properly considered and the review had substantiated this.

SUBMISSIONS

By Mr McCrossan

8. Mr McCrossan submits:

8.1. When he was forced to retire on health grounds, his partial ill-health pension was minimised in case his medical condition improved in the future sufficiently to allow him to obtain gainful employment.
8.2. The debilitating conditions which prevail today were the original conditions which forced him to retire. He lost the use of one eye, has not been able to drive since his retirement and is very unsteady on his feet. Other detrimental medical conditions have occurred since. He used to drive over 15,000 miles per year on Company business alone. The loss of the ability to drive has had a very significant effect on the quality of his life.
8.3. His pension should be increased to a full ill-health pension.

8.4. He was advised, at the time, that he had been granted a partial ill-health pension because the Trustees were uncertain as to his future work prospects. He does not recall any reference to the pension being final and non-variable.
8.5. At the time, he was too ill to challenge the decision and was mindful that his wife still worked for Premier (until 2001); he did not want there to be any retaliation against her. He felt, at the time, that he and his wife had the “protection” of the then Managing Director.
8.6. At no point has he been examined by a Company doctor. He disputes Dr Kingsland’s reference to declining an offer of a consultation. He acknowledges that he was briefly visited by Dr Harkins in May 1995, but disputes the conclusion that he was capable of sedentary work.
8.7. His explicit authority to obtain medical records should not have affected the outcome of his ill-health pension. Written authority might have been preferable, but was not essential. Authority was given when it was requested.
8.8. At the time of his retirement, a Department for Social Services (DSS) doctor found him unfit for any work. He sent a copy of the DSS report to Premier at the time, but did not have access to copying facilities and, therefore, did not keep a copy himself. A recent review, by the Department for Work and Pensions, in May 2006 found that he was still unfit for any work.
8.9. The Company Personnel Director and the Chairman of the Trustees is one and the same person. Not only might this result in a conflict of interest, but he might have been in a position to cast a deciding vote as to the level of his pension.
On Behalf of the Trustee and the Administrators
9. The Trustee and the Administrators submit:

9.1. The role played by the Trustee and the Administrators is to pay the benefits due under the Scheme Rules.

9.2. In Mr McCrossan’s case, they were asked to pay an augmented pension.

9.3. Rule 7 is the relevant rule and this clearly shows that the decision in relation to any ill-health retirement pensions was made by the Company. The Trustee had no involvement, other than to make arrangements for the payment of the pension. The Administrator’s role was one step further removed, in that they simply implemented the pension payments on behalf of the Trustee, following instruction from the Company.

9.4. As is the case with most occupational pension schemes, the Trustee body contains individuals who hold positions of responsibility at the Company. However, the Chairman of the Trustees is only one of a group of Trustees. At the time of Mr McCrossan’s retirement, there were seven Trustees and a decision was made by the Trustee body as a whole; not by any single Trustee.

On Behalf of Premier

10. Premier submit:
10.1. Under Rule 7, the requirement is for the ill-health or disability to be “proved to the satisfaction of the Company”. The Company criterion to be satisfied when considering payment of such a pension has always been for the member to be unable to follow any gainful employment, i.e. not just their own. If this criterion is satisfied, a pension equal to the member’s full prospective pension is payable. The Trustee then has to agree to the payment of this pension.

10.2. There is no provision in Rule 7 for a partial ill-health pension to be provided where the member’s medical condition fails to satisfy the Company’s criterion.

10.3. The starting point for the process is to obtain written authority from the applicant for the Company’s Medical Officer to seek information/reports from the GP and other medical attendants. Mr McCrossan only completed the required authority some 17 months after it was first requested.

10.4. The basis for reaching the conclusion that Mr McCrossan did not meet this criterion was a recommendation, dated 5 September 1996, from Dr Harkins, that Mr McCrossan’s work capability was “limited, but able to do sedentary work”. Dr Harkins’ opinion was not solely based on his visit to Mr McCrossan.
10.5. They have been unable to trace Mr McCrossan’s letter sending them the 1996 DSS report, but acknowledge that it must have been received because it has been referred to in other correspondence. They are, therefore, unable to say for what purpose the report was prepared. If it was for State benefits, it is likely that that judgement will have been measured against different criteria than applied under the Scheme.
10.6. They also had regard to the comments made by Mr McCrossan’s GP at the time, in his letter of 16 August 1996, that, “he is now chronically ill for some unknown reason and probably will not be fit to return to his previous active career”.

10.7. The Company recognised that, whilst Mr McCrossan did not meet the strict criterion for a pension under Rule 7, his condition warranted some special consideration. They decided to use the powers in the augmentation rule to increase the early retirement value of his deferred pension by effectively waiving the normal reduction made for payment before normal retirement date. The Trustee agreed this augmentation and the Administrators advised Mr McCrossan of this, referring to a “partial ill-health pension”.
10.8. Neither the Company nor the Trustee received any challenge to this until 2002/03. Mr McCrossan confirmed this, in a telephone conversation on 2 January 2003, when he said that he was only taking action now because he was satisfied that there could be no comeback on his wife. They wish to comment that Mr McCrossan’s wife was a valued employee in her own right and one they wished to retain.
10.9. On review of the papers in this case, the Company believe that proper process was followed and, since Mr McCrossan had failed to meet the criterion for an ill-health pension under Rule 7, they acted reasonably in facilitating a “partial ill-health pension”, despite there being no specific provisions for doing so.
10.10. They acted in good faith in their interpretation of Rule 7.

CONCLUSIONS

11. There is a time limit of three years, from the act or omission which forms the basis of the complaint, for applying to the Pensions Ombudsman
. There is some leeway for me to investigate where it seems to me that either the individual was not aware of the act/omission or it is reasonable for the application not to have been made within the usual time limit. In view of this, I do not propose to extend my investigation to include the original decision, in 1996, to award Mr McCrossan a pension. I note Mr McCrossan’s arguments that he was too ill and too concerned about the possible impact on his wife’s position at the Company to pursue his case, at that time. However, I also note that neither of these concerns had inhibited his claim for a pension between the date he retired and the date it was agreed that he should receive a partial ill health pension; a period of some 16 months.
12. In 2002, Mr McCrossan asked that the level of his pension be increased to allow for the fact that he had not recovered sufficiently to take up any gainful employment since his retirement.

13. Mr McCrossan’s pension had not been awarded under Rule 7 because the Company was of the view that he was not eligible for a pension under this rule. Instead, he was granted a pension under Rule 27; the augmentation rule. I have seen nothing in the contemporaneous correspondence with which I have been provided which suggests that Mr McCrossan was told that his pension would be reviewed at some future date. There is provision in Rule 7 for the Trustees to require evidence of continued incapacity and for them to terminate a pension where the member has recovered “sufficiently to resume employment”. But, Mr McCrossan’s pension was not granted under Rule 7.

14. However, it seems to me that Rule 27 is sufficiently widely drafted to allow for the review of a pension awarded under it. It provides for the Trustees to “augment all or any of the pensions payable under the Scheme at any time and from time to time, subject to the agreement of or at the request of the Company” [my emphasis]. There was, therefore, nothing to prevent Premier from acceding to Mr McCrossan’s request, if they wished to do so.
15. Premier referred Mr McCrossan’s case to Dr Kingsland, who reviewed the original medical reports, together with an update from Mr McCrossan’s GP. He advised Premier that, in his opinion, the original decision had been the correct one and that the deterioration in Mr McCrossan’s health since his retirement was the result of conditions which had developed since his retirement. On the basis of this advice, Premier have declined to increase the pension Mr McCrossan is receiving.
16. Premier have explained that the test they apply, for entitlement under Rule 7, is whether the member is unable to follow any gainful employment. This is not explicitly stated in the Rule, which refers to the member retiring from service on account of incapacity. Nor is incapacity separately defined within the Rules. The application of similar rules has been tested in the Courts since Mr McCrossan’s retirement. The case I have in mind
 was an appeal from a previous Ombudsman determination. In the original determination, the Ombudsman (being guided by an earlier judgment
) determined that the rule in question should be construed as referring to the member’s normal employment, i.e. his present or similar employment, “unless the contrary is clearly expressed in the relevant provision”. The appeal was dismissed.
17. I am, therefore, far from convinced that Premier should be applying the “all work” test under Rule 7. There is no clear expression of such a test in the Rule. Indeed, the reference to a member being well enough to “resume” employment would seem to support the “normal employment” interpretation.
18. As I have said, it is not my intention to re-visit the original decision in 1996. However, Premier’s decision, in 2003, not to exercise discretion to adjust the amount of pension Mr McCrossan is receiving was, in part, based on their (and Dr Kingsland’s) interpretation of Rule 7. In view of my misgivings as to their interpretation of Rule 7, I think it prudent to remit the 2003 decision to Premier for them to reconsider.
DIRECTIONS

19. I now direct that, within 21 days of the date hereof, Premier shall reconsider whether it would be appropriate for them to exercise discretion, under Rule 27, to request that the Trustees increase Mr McCrossan’s pension.

CHARLIE GORDON

Deputy Pensions Ombudsman

14 March 2008
APPENDIX

Premier Brands Pension Fund Rules

20. Mr McCrossan’s benefits were originally granted under the Premier Brands Pension Fund, prior to its merger with the Premier Foods Pension Scheme. Rule 7 of the Premier Brands Pension Fund provided,
“Ill Health Retirement
Subject to the provisions of Rules 18 [IR Limits] and 26 [Contracting-out] a Member who retires from Service on account of incapacity due to ill health or other disability (which must be proved to the satisfaction of the Company) may with the agreement of the Trustees elect to receive an annual pension (hereinafter in this Rule called “the incapacity pension”) commencing on the date of such retirement and payable to him until his death equal to his Prospective Pension

PROVIDED THAT:-

(i) such Participant shall be required to furnish such evidence of continued incapacity as the Trustees may from time to time require and if, before Normal Pension Date, it is established that he has recovered sufficiently to resume employment (as to which the Company shall be the sole judge) the incapacity pension shall, as the Trustees (with the agreement of the Company) consider appropriate, be terminated (in which event any exercise by him of an option under Rule 9 shall be cancelled).

...”
21. There was no separate definition of “incapacity” or “ill-health” within the Rules.

22. Rule 27 provided,

“AUGMENTATION OF BENEFITS
a) The Trustees have power under the Trust Deed to augment all or any of the pensions and other benefits payable under the Scheme at any time and from time to time, subject to the agreement of or at the request of the Company, and subject to any additional contribution from the Employers of the Participants in respect of whom the benefits are increased as the Trustees (acting on Actuarial Advice) may require.
b) The Trustees shall use that power in particular to review annually the pensions in payment under the Scheme and may grant greater increases than those provided by Rule 10(d) ...”

Original Medical Evidence

23. The medical evidence from the original decision to award Mr McCrossan a partial incapacity pension consisted of:

Dr Harkins, 17 April 1995

24. Dr Harkins wrote to Premier’s Personnel Director,

“I contacted [Mr] McCrossan by phone on Tuesday afternoon and invited him to attend the surgery ... Unfortunately he felt he was unable to drive that distance and requested that I visit him at his home. This I did ... He confirmed to me that he had been absent from work for approximately a year, his illness having started soon after he was transferred from Bourneville to the Moreton site. His dizziness was of sudden onset and he felt it was related to a journey to and from Edinburgh. His doctor advised him that he thought this was a viral infection and prescribed ... which did not help and then prescribed ... Shortly after the dizziness he had visual symptoms – double vision – which became a serious problem. He was seen by his doctor who referred him to an eye specialist and a neurologist. Various investigations were performed, the results of which are not available to me.

Mr McCrossan advised me that twelve years ago whilst on a business trip to Nigeria he had malaria which required “very active medical treatment involving a short stay in hospital”. From this “attack” he took a considerable period of time to recover. He blames the malaria for his visual changes. He wondered whether he is suffering side effects from this intensive treatment. His doctor has referred him to Professor Alan Bird at Moorfields Hospital, London. Professor Bird advised Mr McCrossan that he has retinal changes in both eyes which presented as “scarring of the surface”. He wears an opaque tape on the left glass lens. Approximately a month ago glaucoma was diagnosed ... He thinks that this is related to his current viral infection.
Various tests have shown that he has visual loss in the left eye. His co-ordination is not good and his balance has been affected in that he tends to move to the left. As one would expect, he is depressed as a result of the slowness in his improvement. He has now noticed that he has problems with upper and lower limbs and their associated joints. I advised him that he should notify his doctor of this additional problem ...
...

Whilst with Mr McCrossan I found him to be very co-operative. For him to be able to return to work and continue in his present job, I feel there must be a marked improvement in his present medical condition.

I am unable to give you a view on whether he should be retired on medical grounds because I do not have all the medical information available and Mr McCrossan is unwilling to release this to me.

I tried to convince Mr McCrossan that it was important that he sign a Consent Form so that information with regard to his medical condition would be obtained from his own GP and other specialists. Mr McCrossan was reluctant to give me this permission but said that he “was prepared to give verbal consent for any information his GP had to be forwarded to me”. I do not think that this conforms to the medico-legal requirements and advised him accordingly. Unfortunately, I could not convince him to give his consent in writing. Full medical information is required for accurate diagnosis and prognosis.”

Mr McCrossan’s GP
23 June 1995
25. Mr McCrossan’s GP wrote to Dr Harkins,

“I gather the patient has not been dismissed on medical grounds as being unfit to perform his job. He developed a virus infection in May 1994 giving rise to labyrinthitis and central serous retinopathy. The labyrinthitis has persisted although to a much less severe degree and it was hoped that the serous retinopathy would resolve in about nine to twelve months.

It is felt by Professor Alan Bird ... that it is unlikely that his left eye will return to normal levels. Nevertheless the right eye should remain with good vision. It is still expected that the disturbance from the left eye will become less with time but still rather uncertain.

More recently he has developed joint pains and stiffness for which he has seen a rheumatologist who has diagnosed generalised osteoarthritis. This is further adding to his problems.

Around about 1980 he suffered what was thought to have been malaria whilst in Nigeria on company business. He feels very strongly that his health has never been as good since that time and he has been subject to frequent virus type illnesses since.

Because he feels that his health was perfect prior to the episode in Nigeria we are seeking further opinion from a specialist in tropical diseases.”

16 August 1996
26. Mr McCrossan’s GP wrote to Dr Harkins again,

“Subsequent to my report on 23 June 1995, he was seen by Dr Bryceson, Consultant Physician in Tropical Diseases in London whose opinion was that he was suffering from labyrinthitis, serous retinopathy, arthropathy and felt that he was unable to give a satisfactory single explanation for the illness. All investigations apart from his cholesterol and triglycerides were normal. His cholesterol and triglycerides were markedly raised.

He was reviewed again by Consultant Neurologist ... who found that he was suffering from carpal tunnel syndrome which was operated on by ..., giving rise to relief of pain in his hands. He was seen by Moorfields Hospital again in February 1996. A diagnosis of chronic serous retinopathy was made.

In view of the difficulty in making a diagnosis I asked him to see a Consultant Psychiatrist and he did so in June 1996. Dr Halstead’s opinion was that there was no evidence of psychiatric illness.

I feel he is now chronically ill for some unknown reason and probably will not be fit to return to his previous active career.”
Dr Harkins, 5 September 1996
27. Dr Harkins completed a “Company Doctors Medical Report for Ill Health Pension Application” on 5 September 1996. He said,

“Reattended Moorfields Hospital – Eye Department in Feb 96 – Very poor range of vision, giving rise to limitation in mobility.

GP “chronically ill for some unknown reason and probably will not be fit to return to his previous active career”

28. Under the heading “Work Capability”, Dr Harkins said,

“Limited – but able to do sedentary work”
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