R00255

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs H Nedham

	Scheme
	:
	The Marchamont Limited Pension Fund (the Scheme)

	Respondents
	:
	Marchamont Limited

EBS Pensioneer Trustees Limited (the Pensioneer Trustee) 

Mr Wickens (Trustee)


MATTERS FOR DETERMINATION 

1. Mrs Nedham complains that:

1.1 The Trustees failed to provide details of her potential benefits from the Scheme and to convene a meeting to arrange payment;

1.2 The valuation of the property asset is flawed and the calculation of her lump sum benefit is therefore also flawed;

1.3 The Trustees delayed payment of her lump sum and pension;

1.4 She has experienced coercion and intimidation and cites being pressurised into signing documents at a meeting held with the Trustees;

1.5 A conflict of interest exists as Forsters, her husband’s probate lawyer, are also appointed to provide legal advice to the Trustees and the Employer;

1.6 She has suffered distress and inconvenience as a result. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACTS FROM THE SECOND DEFINITIVE PENSION TRUST DEED DATED 18 MARCH 2003

“10.
APPLICATION OF CASH SUM ON DEATH

(a) Any cash sum arising on the death of a Member or Pensioner (hereinafter in this Rule referred to as ‘the Deceased’), which is directed to be payable in accordance with this Rule, may be paid or applied by the Managing Trustees to or for the benefit of such one or more of the Potential Beneficiaries (as defined in sub rule (b) of this Rule), in such amounts, at such times, and generally in such manner, as the Managing Trustees in their discretion think fit.  The Managing Trustees may pay such benefit or any part thereof to the Deceased’s personal representatives, or to trustees, to hold upon such trusts for the principal benefit of a Potential Beneficiary, and subject to such powers and provisions as the Managing Trustees may direct.  The Managing Trustees may recover from such sum in whole or in part any legal costs incurred by them in exercising their powers under this sub-Rule.  Any lump sum or the balance thereof remaining unpaid or unapplied two years after the Deceased’s death shall forthwith be paid to his personal representatives, unless the Managing Trustees are satisfied after making all reasonable enquiries that no grant of representation has then been obtained, or that the Deceased’s estate was insolvent, or would devolve as bona vacantia, when such lump sum or balance shall become free from any claim in respect of the Deceased, and shall be applied as though it was a contribution received pursuant to Rule 3, from the Employer by whom the Deceased was last employed prior to his death.

(b) For the purposes of this Rule ‘Potential Beneficiaries ‘ means:

(i)
the Deceased’s widow or widower

(ii)
the Deceased’s children and remoter issue and the spouse’s widows and widowers of such children and remoter issue

(iii) the Deceased’s grandparents and their children and remoter issue (other than the Deceased and his children and remoter issue) and the spouse’s widows and widowers of such children and remoter issue

(iv) any other person towards whose maintenance or education the Deceased regularly contributed or made provision prior to his death together with any person whom the Managing Trustees may consider to have been wholly or partly dependant upon the Deceased

(v) any charity society or club mentioned in any will or testament of the Deceased except that no declaration in the will or testament relating to the charity society or club shall be binding upon the Managing Trustees in the exercise of their discretion hereunder and

(vi) any other person corporate or unincorporated whom the Managing Trustees may select.” 
MATERIAL FACTS 

3. The Scheme, a small self administered scheme (SSAS) was set up in 2000 by Mrs Nedham’s husband, Mr Nedham, and Mr Wickens with the assistance of Baker Tilly Financial Services (BTFS). Mr Nedham and Mr Wickens were appointed as Trustees with Scottish Equitable appointed as Pensioneer Trustee, later being replaced by EBS Pensioneer Trustees Limited (the Pensioneer Trustee).  The share of the fund is split between Mr Nedham and Mr Wickens.  

4. Annual contributions to the Scheme on behalf of Mr Nedham and Mr Wickens differ because of their age.  The annual contribution in respect of Mr Nedham was £42,400 whereas the annual contribution for Mr Wickens is £46,900.  

5. Mr Nedham died on 15 November 2004 and, in accordance with the Rules, Mrs Nedham becomes eligible to receive benefits as a contingent beneficiary. 

6. The Trustees may, under the Scheme rules, pay Mrs Nedham a cash lump sum death benefit up to the maximum amount allowed by HMRC.  This amounts to four times Mr Nedham’s final remuneration.  The Trustees state that part of the lump sum payment is met from an insurance policy held with HSBC (the insured element of the LS), effected on Mr Nedham’s life and paid by HSBC direct to Mr Nedham’s beneficiaries.  The balance of the lump sum (the balance of the LS) is met by the Scheme.  Mrs Nedham is also entitled to a widow’s pension.

7. Marchamont House, purchased by the Scheme for £550,000 on 8 December 2000, is the sole property asset of the Scheme.  It is currently being leased back to the principal employer.

8. The Occupational Pension Schemes (Disclosure of Information) Regulations 1996, require details of rights and options to be provided within two months of the notification of death and for details of death benefits to be provided to the recipient within one month of the benefit coming into payment.  

9. The Trustees state that, on 9 December 2004, BTFS sent an e-mail to the executors of Mr Nedham’s will (the Executors) providing details of Mrs Nedham’s likely benefits.  It stated that £408,000 of the cash lump sum would be met from the insured element of the LS, with the balance of the LS being met by the Scheme.  It was also explained that, if the benefit were to be taken immediately, it would have to be used to purchase a widow’s pension, whereas new legislation to be introduced on 1 April 2006 would allow that amount to be taken as a lump sum.  

10. The Trustees state that accounts made available in December 2005 showed Mr Nedham’s respective fund share as at 31 December 2004 to be £396,695, and that a pension of £16,500 per annum could be paid to Mrs Nedham after taking into account the proposed payment of £40,800 due as the balance of the lump sum. 

11. In January 2005, the Trustees instructed estate agents Vail Williams to value Marchamont House as at 15 November 2004.  At a meeting held on 24 May 2005, between the Trustees and Mr P (Mrs Nedham’s property adviser), it was disclosed that Vail Williams had been instructed to value the property on an incorrect basis.   

12. On 25 July 2005, the Trustees wrote to the Executors of the Estate:

“In order to determine how to distribute the available lump sum death benefits, the trustees are required to consider all prospective claimants.  Mr Nedham’s Expression of Wishes Form indicated that he would like payment to be made to his wife “or as my executors direct”.
13. The Expression of Wishes form completed by Mr Nedham stated:

“Name



Relationship

Proportion of lump sum
Helen Joan Howard Nedham Spouse
Total or as my executors direct”
14. A meeting was held with the Trustees on 28 July 2005 at Mrs Nedham’s request.  In attendance were the Trustees and Mrs Nedham’s advisers.  Mrs Nedham’s advisers stated it was their intention to ascertain:

· Benefits to be provided to Mrs Nedham

· The open market value of the property asset

· The administration of the Scheme  

15. On 15 August 2005, the Trustees issued a revised instruction to Vail Williams to value Marchamont House.  Vail Williams were also requested to undertake a rent review as at December 2005. The revised valuation report stated the value of the property to be £700,000 with a rental value of £46,500 p.a.

16. The Trustees state that Scheme accounts as at 31 December 2005 declared the value of all Scheme assets to be £933,243.  

17. On 11 January 2006, the Executors provided a response to the Trustees regarding their letter of 25 July:  

“I am writing on behalf of the executors of the Estate of Andrew Nedham with regard to your enquiries as to distribution of the available lump sum death benefit under the above scheme and apologise that I omitted to respond before now.

Because of the pending changes in the pension legislation we have advised the executors not to make a decision on this before we have more information on how ‘A day’ will impact on the amount of tax-free cash, which individuals can take.  The executors would be grateful therefore if you would await their directions on this.”

18. The Trustees responded by agreeing to wait for the Executors’ further instructions.

19. On 28 April 2006, a contribution of £21,200 was paid into the Scheme on behalf of Mr Nedham, which represented the period June 2004 until his death in November 2004. 

20. On 31 May 2006, Mrs Nedham wrote to the Pensioneer Trustee requesting the balance of the LS be paid immediately.  The Trustees state that, at this time, the monies had just been placed on one month deposit.  In order to assist Mrs Nedham and not delay the payment, the Company loaned, until the monies came off deposit, monies to the Scheme to allow Mrs Nedham to be paid.  When the funds came off deposit the loan was repaid to the Company.  The Trustees arranged for a cheque for the sum of £40,800 to be issued to Mrs Nedham on 1 June 2006.  Due to an omission in the bank mandate, this was refused by the bank when presented on 14 June 2006.  The matter was resolved on 15 June 2006 by way of an electronic transfer.  

21. The Trustees state that, as at 31 August 2006, Mr Nedham’s respective share of the fund was determined to be £401,879.  This took into account the contribution paid on his behalf as at 28 April 2006. 

22. The Trustees say that the fund value will continue to change.  However, Mrs Nedham will be able to transfer her fund once this matter is resolved and it will then be for the receiving scheme to pay benefits at whatever level can be justified.

SUBMISSIONS FROM MRS NEDHAM

23. The Trustees have failed to inform her of her potential benefits from the Scheme.

24. Mrs Nedham disputes the valuation of the property and therefore any underlying valuation of the proposed transfer. Mrs Nedham suggests that the fairest result for the beneficiaries would be for the property asset to be sold at ‘arm’s length’ to a third party.  

25. She has provided a further valuation prepared by Savills.  She states that the valuation was erroneously addressed to Marchamont (Hampton) Limited instead of Marchamont Limited, and has provided a letter from Savills apologising for this error.

26. That valuation, prepared as at 16 May 2007, showed the property as worth £815,000.  The Valuation Commentary at Part 18 of the report  states:

“We are of the opinion that the current Market Rental Value is £15.50 per sq ft for the subject property which makes the passing rent  roughly rack rented at £15.58 per sq ft overall.

We have therefore valued the property by capitalising the passing rent at a net initial yield of 8.5%.

This produces a value of £815,000, which equates to £227 per sq ft overall.  This is in line with sales that we are aware of on vacant offices in the town that have been sold for residential conversion.  Our Auction Department have commented that due to the individual nature of the property an investor or developer may accept a lower yield in anticipation of gains from a residual development angle which would produce a value of £800,000.”

27. Included at Appendix 5 is the Circle Investor Valuation:

“

	Status
	Occupied and let

	Lease
	15 years from 6 December 2000 Expiring 7 December 2015

	Parent Tenure
	Freehold

	Current Rent
	£56,000

	Rental Value
	£56,000 from Areas (Rounded)

	Valuation Method
	Initial Yield (6.5%)



	Component Valuation
	

	14 May 2007
	

	Gross Rent (Current)
	£56,000

	Valuation Rent
	£56,000                     

	YP perp
	@6.5%         15.3846 yp

	Gross Value
	£861,538


28. She states it has been established that there is a general right of way both on foot and with carriages over the curtilage of the property, and that there is an established right of way for access over the pub to the rear of the property from a Deed executed in the 1950s.  She also states that one of the Scheme’s predecessors, some forty years ago, extended and laid out the pub car park at their expense together with an attendant right of way.  Also, a pedestrian gate was formed from that part of the car park to the rear garden of the property. 

29. In support she has provided copy correspondence regarding this issue.  Firstly, of a letter from Mr Nedham to the White Lion Public House, dated 3 April 2001, indicating that a proposal had been put forward for the Trustees to change the permanent right of way and to obtain their own car parking that would not affect plans that had been put forward by the White Lion to extend their premises.  Secondly, a copy of a facsimile written sometime between 9 October and 10 January 2002, from Mr Nedham to Forsters setting out that a right of way existed for access over the pub to the rear of the property via a Deed from the 1950s; that some time later a pub car park had been built providing a right of way for a period of six years and that, ever since, occupiers of Marchamont House had enjoyed continuing use of the car park on an unofficial basis.  

30. The Trustees have not processed the payment of her benefits in a timely manner and she argues that she could have been paid her benefits in 2005. The delay amounts to oppression and coercion.  An inquest date was given to the Trustees prior to the hearing, but no action taken and at no time did the Trustees arrange to meet or speak with her about her benefits.  The Pensioneer Trustee failed to pursue HSBC after the inquest had taken place, for the insured element of the LS. 

31. The lump sum payment of £40,800 is not a statutory requirement but a discretionary one and should be re-calculated.  It could have been paid in July 2005.  A pension meeting was held on 28 July 2005.  The minutes of the meeting record that HSBC had not advised the amount they were intending to pay out but, in fact, HSBC had advised the Trustees on 29 June 2005.

32. The delay to the payment of the balance of the LS was paid from the Employer and not from the Scheme and she is concerned that she will be liable to tax as a consequence.  

33. When a cheque for the balance of the LS element was finally issued, it was returned by the bank and had to be re-presented which demonstrates lack of due diligence on the part of the Trustees.  
34. She was unwell on the day that she felt forced into signing documents presented by the Trustees and this along with the delay amounts to further coercion and oppression. 

35. A conflict of interest exists as Forsters, her husband’s probate lawyer, also represents Mr Wickens and the Employer.   

36. The Trustees have not explained why there is a disparity between contributions paid to the Scheme in respect of her husband  and Mr Wickens.

37. The Trustees have not explained why there was a need for her benefits to be scaled down.  

38. HSBC failed to obtain a copy of the death certificate and delayed matters by incorrectly waiting for a copy of the coroner’s report when this was not needed.

39. Scheme accounts do not reflect the five to six years worth of annual rental, estimated at £280,000.

40. At the time of her husband’s death, she was presented with papers that did not properly explain her status with the Employer and which allowed Mr Wickens to remain in sole control.

41. Forsters are not only employed by the Employer and Mr Wickens but they continue to be acting on a number of cases involving the parties.  Mr Wickens is clearly a friend of Forsters, and Forsters have acted with his interests in mind and have not treated her as an equal.  She was required to appoint her own lawyers to safeguard her interests. She refers to a letter dated 15 March 2005 from Forsters to Fladgate Felder which, she says, demonstrates that Forsters have acted for Graham Wickens since her husband’s death.  She states that this is evidenced in the first paragraph:

“As Miss Smith explained our client, Graham Wickens, has not instructed us to attend a meeting with you.”  

Forsters in turn have failed to forward relevant e-mails to her.

42. Mrs Nedham states that Forsters were instructed not to meet with the Nedham family to discuss either pensions or company business.

43. Forsters did send the majority of the papers through in March 2005, but her personal lawyers were still chasing for the remaining paperwork up until June 2005, which caused a delay in preparing probate and the payment of the insured element of the LS.  The Insured element of the LS was paid direct to her only after her own lawyers had requested it to be.

44. It took eight months and a great expense to arrange a meeting with the Trustees.  
45. Mrs Nedham has provided a copy letter demonstrating that Mr Wickens uses Employer headed paper to enter into correspondence regarding both employer and trustee matters.  She states that this is an example of why she has concerns over Mr Wickens’ business relationships that affect her position.

46. When the Scheme loaned the £40,800 to the Employer, no interest was charged to the Employer.

47. Mrs Nedham claims that the calculation of her husband’s remuneration, used to calculate her lump sum entitlement, should have, but did not, include P11D expenses or car and medical cover.  
48. Valuations of the property are substantially incorrect as they have not taken into account the existence of parking and access, information that has been suppressed by Mr Wickens.  
SUBMISSIONS FROM THE RESPONDENTS 

49. Mrs Nedham is a contingent beneficiary to the Scheme and is not a member or trustee in her own right.  In the circumstances, she has no power to determine how the Trustees’ assets are held or used for the benefit of the members.  Whether the property asset is sold or not is a matter for the Trustees.

50. Mrs Nedham disputes the valuation of the property.  However, Vail Williams were the agents who sold the property to the Scheme and therefore had full background knowledge of the building.  When they undertook the valuation they relied on their own inspection.  They sourced their own comparables and the Trustees did not supply these.  Vail Williams are valuing the income stream under the lease and not the income from sub lettings.  If the valuer feels that the rental value would increase or decrease at the date of the rent review or at the end of the lease they will reflect this in their valuation.  However, when the rent was reviewed at December 2005, the valuer’s view was the rent passing should in fact be some £9,500 less than the actual passing rent.  Although Mrs Nedham comments on the sub letting income, this is not relevant to the Scheme but to the principal employer.  

51. As a SSAS, the Scheme is a money purchase arrangement, which means that the benefits available to a member or their beneficiaries are largely dependant on what the fund can provide. Under the funding rules, the Trustees, as governed by HMRC, had a limit on how much they could provide but were always restricted by what the fund could actually afford. The members each receive a share of the overall return of the fund in proportion to their shares.  The split of the fund between the members is governed by Scheme Rule 34.  Mr Wickens’ percentage increases in proportion to further contributions made and Mr Nedham’s decreases as amounts are paid out. 

52. Mrs Nedham is entitled to a lump sum up to HMRC maximum, and a pension of up to four ninths of Mr Nedham’s final salary.   The Pensioneer Trustee did receive a communication on behalf of Mrs Nedham suggesting the payment to be at the Trustees’ discretion and indicating that it should be left in the fund to increase her pension entitlement.  However, this proved to be of no relevance as Mrs Nedham requested payment of the lump sum.    

53. However, the Trustees could not determine what shortfall existed or what top up was necessary until the insured element had been paid out.  Once this was known, a top up of £40,800 was paid, taking the lump sum to the maximum permitted by HMRC.

54. Mrs Nedham may also receive a pension of up to four ninths of Mr Nedham’s’ salary.  However the Scheme could not support this pension and so these benefits were scaled down to a figure estimated at £16,500 as at November 2004.

55. Strictly, the Trustees should secure a pension by way of an annuity.  An underlying reason therefore for the delay regarding the settlement of Mrs Nedham’s benefits is the fact that a request has been made for benefits to be transferred out as a lump sum, only possible after the introduction of new legislation on 6 April 2006. Despite a number of requests asking Mrs Nedham to confirm if she wants to transfer no response has been forthcoming.

56. Between 29 December 2004 and 28 April 2005, BTFS logged 14 chasers/conversations with HSBC until, in a conversation, HSBC advised BTFS that they had received an instruction from Mrs Nedham that they were no longer authorised to speak with BTFS.

57. The life assurance arranged by HSBC was outside the scope of the Trustees.  The only action they were able to take was to ascertain whether it had been paid, and the amount paid, so that they could arrange for the necessary top up.  The Pensioneer Trustee was in contact with HSBC on 12 occasions between January and June before being advised that HSBC had finally paid out the insurance monies.  It is understood that HSBC were awaiting the outcome of the Inquest before making available the insurance monies.

58. The 2001 accounts show additional contributions and rent being received and record a net increase of £143,594; the 2002 accounts show additional contributions and rent being received and record a net increase of £146,555; the 2003 accounts show no contributions but rent being received and record a net increase of £53,141; the 2004 accounts show no contributions but rent being received and record a net increase of £173,229; the 2005 accounts show no contributions but rent being received.  The payment to Mrs Nedham of £40,800 is recorded and net assets of the scheme recorded as increasing by £15,771; the 2006 accounts show further contributions and rent being received with net assets increasing by £108,376.

59. In response to Mrs Nedham’s allegations of intimidation and coercion by the Trustees they respond as follows:

· Letters were issued to the Executors requesting information to confirm to whom and when the lump sum payment was to be made and asking if the Executors were to request its payment.

· A request was made for Mr Nedham’s death certificate in order that refunds could be obtained in respect of some company expenditure.

· A request was made for the Form of Acknowledgement relating to the discharge of the lump sum death benefits that had been paid.  Although interpreted as coercion, this is in fact a matter of good practice.

· Although Mrs Nedham states she ‘unwittingly signed the change in the signatures’ she has never had any signatory powers and it is likely therefore that she is referring to forms provided by HSBC that required signing.

60. Regarding the allegation of conflict of interest, it is a matter of fact that Forsters were and have been the Company’s lawyers since Mr Nedham and Mr Wickens set up the Company.  Ms S of Forsters has not been appointed as Mr Wickens’ personal lawyer but did prepare the wills for both Mr Nedham and Mr Wickens and their spouses and were nominated by all parties as the Executor. 

61. If Mrs Nedham wishes to make a cash transfer, then a request should be submitted to the Trustees. A revised transfer value will then be issued once the property asset has been revalued.  

62. Regarding the further property valuation submitted by Mrs Nedham, it is noted that Savills’ revised letter to Mr Upton dated 22 May, confirming their report, was erroneously addressed to Marchamont (Hampton) Ltd and is now correctly addressed to Marchamont Ltd.  Marchamont Ltd is not a beneficiary of the Scheme so why have reports been addressed to Marchamont Ltd, as Clause 3 of their Standard Conditions provides that the report is confidential to the Addressee. 
63. Mrs Nedham has not provided a copy of the written instructions given to Savills.  What Savills produced appears to be a current market valuation i.e. not one which compares with the valuation produced by Vail Williams at the date of Mr Nedham’s death some two and a half year’s ago.  This in itself is not a problem, provided the two valuations are not compared.  The Trustees always agreed that the valuation of the property would change between November 2004 and the payment of benefits.  

64. The circumstances of the valuation prepared as at 16 May 2007 are totally different to that of the valuation as at 15 November 2004.   The comparables are different.  The ones used by Savills did not exist as at 15 November 2004. 

65. It seems that the Circle Development Programme may not have been understood.  “Circle” is a development programme used by some firms of surveyors to value a property.  Savills’ valuation of £815,000 is derived from this programme.  Page 2 of the valuation states the gross value to be £861,538 less purchaser’s costs of £49,197, producing a net valuation of £812,342, which they have rounded down to £812,000, although in their valuation report they have rounded this up to £815,000.

66. What is being valued is the asset that the Scheme has, which is a lease in place on Marchamont House until 2015.

67. Mrs Nedham makes the statement that “Marchamont House not only has a right of way over the White Lion but also a right to free parking there because of a deal between the previous owners of Marchamont House and the White Lion pub”.  Mrs Nedham is, here, referring to an Agreement dated 29 October 1970 which related to a right which was to run for a limited period of six years.  This right permitted the then owner of the premises to create and use a car park (now the rear of the pub car park) and access.  This right expired in 1976 and has not been renewed.  The current tenant of the public house has allowed the occupiers of Marchamont House to park in the pub car park, but this is at his whim and can be stopped at any time.  In addition, there was a Licence Agreement in 1978 between Courage and the then owner of Marchamont House which allowed access on foot or with vehicles to the rear gate, off the car park, to Marchamont House.  This Licence was personal to the then owner and ceased when they sold the property.
68. Therefore, a valuer cannot, as Savills have stated, put a value on this parking and without it the building becomes considerably more unattractive to an occupier, again as stated in Savills’ report.

69. Marchamont House does have the benefit of a right of way to the small courtyard at the rear of the building over the pub land, however, this would, in practice, be difficult to try and enforce.  The facsimile from Mr Nedham dated 9 October 2001 referred to by Mrs Nedham raises this point.

70. In his response dated 18 October, Mr Hill, the Property Director of Inn Spired states, 

“For your information, our documentation on your right of way does not mention vehicular access, only access to your cellar and stable, which has been physically blocked up for some time.”  
In light of the information obtained, matters were not pursued and the Trustees relied on maintaining a good relationship with the tenant of the pub regarding car parking.  

71. The copy facsimile Mrs Nedham has provided, from Mr Nedham to Forsters, was actually dated 10 January 2002.  As a result of receiving a response from Forsters, the matter was not pursued.  The response dated 28 May can be summarised as follows:

· The 1928 Deed is unhelpful (save to the extent that it recites the General Right of Way) in that it was surrendered under the 1959 Deed.

· The 1959 Deed has limited value in that it is revocable.

· The 1978 Deed does not assist, in that the benefit of the rights granted did not appear to have passed on the transfer of Marchamont House.  In addition, the presence of the 1978 Deed would prevent a claim, at this time, for prescriptive rights over the route shown delineated by the green line, as such a right was enjoyed by Licence until 1991.

· There remains a General Right of Way, which is a right of way by a reasonable user over any and all parts of the site of the White Lion premises, which is not built upon.  However, access to such right may only be gained between the points “A” and “B” on the plan.  If it is deemed this right is sufficient for the purposes of access and egress to a car park at the back of Marchamont House consideration will have to be given as to the extent and quality of the user.  It is likely that there will be an intensification of use as a result of your proposals, which would weaken your ability to rely on the right.  

72. If and when Mrs Nedham advises the Trustees that she would like to take a cash sum in lieu of an annuity, an up to date valuation will be prepared to enable EBS to revalue the fund. 
CONCLUSIONS

73. Mrs Nedham complains that she did not receive full details of her potential benefits from the Scheme and that she was not invited to a full meeting to explain what they would be.  However, the Trustees did provide details in writing to the Executors on 9 December 2004 and a meeting at Mrs Nedham’s request took place on 28 July 2005.

74. Mrs Nedham also complains that she was not informed what her future status would be as far as the business and the Employer were concerned.  Unfortunately, matters relating to Mrs Nedham’s relationship with the Employer and the business are outside my remit.
75. Mrs Nedham claims she was coerced by the Trustees into signing necessary documents in order to arrange payment of the insured element of the LS. She also complains that HSBC unnecessarily delayed matters.  However, the insured element of the lump sum payment was made by HSBC direct to Mr Nedham’s beneficiaries and not via the Trustees.

76. Although Mrs Nedham complains of delay over the balance of the LS, this appears to have been at the request of the Executor.  In their letter to the Trustees of 11 January 2006, they requested that payment be put on hold pending the introduction of new legislation on 1 April 2006.  
77. The Trustees were not then requested to make payment of the balance of the LS until Mrs Nedham wrote to them on 31 May 2006. Payment was ultimately made on 15 June 2006, although the slight delay caused by an error regarding the bank mandate was not however sufficient to have caused any financial loss.   

78. Mrs Nedham states that the Trustees failed to explain why there was a need to scale down her benefits.  As the Trustees have since clarified, Mrs Nedham is entitled to a lump sum up to the maximum allowed under HMRC rules and a pension of up to four ninths of Mr Nedham’s final salary. However, as a SSAS, the Scheme is a money purchase arrangement which means that the benefits available are largely dependant on what the fund can provide.  

79. Mrs Nedham complains that the lump sum payment of £40,800 was paid by the Employer but ‘loaned’ from the Scheme and that no interest was charged.   The circumstances surrounding this payment are described in paragraph 20 and I cannot identify that Mrs Nedham has suffered any financial loss as a consequence.  
80. Mrs Nedham has provided a further valuation of the property which values Marchamont House at £815,000   There appears, therefore, to be, currently, a dispute between Mrs Nedham and the Trustees regarding what constitutes an accurate valuation for the purposes of calculating Mrs Nedham’s benefit due from the Scheme.  Clearly there are some difficult issues relating to the rights attaching to the property, but it is not my role to become involved in such matters.  I can however have regard to the reasonableness of the steps being taken to resolve such disputes.  
81. It would be sensible, therefore, for the Trustees to request the Scheme actuary to arrange for a valuation of the Scheme, including an independent valuation of the property asset strictly for the purposes of calculating Mrs Nedham’s benefits due in accordance with the Scheme rules.  The Trustees should, then, provide details of these to Mrs Nedham.  I so direct below.
82. As Mrs Nedham has already received a sum from the Scheme the Trustees should seek confirmation from her about how she would like the balance of her entitlement to be paid. 

83. Mrs Nedham also complains about the delay in receiving her pension.  However, as she has insisted that she should not be forced to take an annuity, but has requested any sum to be transferred, I cannot see that any delay is as a result of any maladministration by the Trustees. 

84. Finally, I cannot see that a conflict of interest exists with the appointment of Forsters as Mr Wickens or the Employer has not appointed Forsters as Mrs Nedham claims.   

DIRECTION
85. Within 28 days the Trustees should:

· arrange for an independent valuation of the property;

· calculate total benefits due to Mrs Nedham;

· calculate the balance of those benefits due to her, having taken into account amounts already paid;

· provide details of that balance to Mrs Nedham and requesting from her, details of how she would like that amount to be paid.

86. Within 28 days of the receipt of this confirmation from Mrs Nedham, the Trustees should arrange for her request to be carried out. 

CHARLIE GORDON

Deputy Pensions Ombudsman

10 August 2007
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