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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A D J FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	The Local Government Pension Scheme (LGPS) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	The City and County of Swansea (Swansea) (Employer)


MATTERS FOR DETERMINATION 

1. In November 1997, Mrs J requested information about early retirement in the following August. She was provided with details of the pension and lump sum she might receive. However, it subsequently transpired that the benefits Mrs J would receive were less than those quoted. This was the subject of a previous application to me. Swansea was directed to reconsider whether Mrs J should receive unreduced benefits on compassionate grounds under Regulation 31(5) of the Local Government Pension Scheme Regulations 1997 (see Appendix).
2. Swansea has decided not to exercise its discretion to waive the reduction of benefits in Mrs J’s case. Mrs J does not consider that Swansea has considered her case properly.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

4. The determination directing Swansea to reconsider Mrs J’s case was issued on 2 February 2006. Swansea wrote to Mrs J on 8 February 2006, asking her to provide full details of the “family and personal circumstances”, which existed prior to her retirement in August 1998 and which might warrant the exercise of its discretion under Regulation 31(5).

5. Mrs J responded on 15 February 2006:

“… I hereby submit the following reasons for applying for early retirement. The main reason for applying was to look after a new grandchild in order to enable my daughter to continue with her work …”
6. Mrs J explained that her daughter’s marriage was in the process of breaking down and that it was “imperative” that she should continue to work, in order to provide a home for herself and her children. Mrs J went on:

“In addition, it was obvious that my husband was unwell … It was causing me much difficulty and distress to see him in this state. It was then established that he was suffering from Parkinson’s Disease … It has now taken hold … and I have become his full time carer …

On obtaining the first set of figures in November 1997, I was happy that I would be able to manage on my pension. However, when I was advised of the revised figures, there was no way in which I could “re-appraise my options”. I had committed myself to my daughter by giving her my word that I would look after her new baby so that she could continue with her work because it was compulsory for her to do so and she could not afford childcare. Arrangements had already been made for the appointment of my successor; surely I could not go back to the Governing Body and announce that I had changed my mind? …

This issue has caused considerable hardship and distress to me during the course of the last eight years. I feel that my integrity and honesty have been questioned …

In conclusion, I am asking the Council to give this issue their sympathetic consideration and re-consider my application on compassionate grounds. Although the full pension I would receive is not a vast sum, the difference between that amount and the revised amount which I am receiving would make life a lot easier as my husband had to retire early through ill health. I am still continuing to support my daughter and grandchildren …”
7. On 8 March 2006, Swansea’s Acting Chief Executive wrote to Mrs J:
“I wish to confirm that all your circumstances including those you have stated in your letter, namely, looking after your grandchild and your husband being unwell, have been considered afresh by the Authority.

After full and careful consideration of all the information that you have provided I have to inform you that the Authority would still not have decided to waive the reduction of the early retirement benefits on compassionate grounds at that time.

The Authority has complete discretion in these matters and considers that the circumstances which must prevail in order to waive the reduction of early retirement benefits on compassionate grounds must be exceptional. I can confirm that the Authority has acceded to such a request on only one occasion over the last 30 years.

Although the Authority is sympathetic to your situation, it does not consider your circumstances to be so exceptional to be able to waive the reduction of early retirement benefits on compassionate grounds.”

8. Swansea has confirmed that there are no formal minutes recording the decision. It states that the matter was placed before its Acting Chief Executive and that he was provided with the following documentation:

8.1. My Determination, dated 2 February 2006;

8.2. Its letter to Mrs J, dated 8 February 2006;

8.3. Mrs J’s response, dated 15 February 2006;

8.4. Its acknowledgment.
9. Swansea has explained that the previous case referred to in its letter occurred some time prior to 1996 (the date of re-organisation of local authorities in Wales) and was a decision by its predecessor, Swansea City Council. It has explained that the recollection of one of its officers is that the case involved a member, whose son had been paralysed from the neck down in an accident. The son was completely dependent upon the member and there was no-one else able to care for him.

10. Swansea’s Policy Statement, required under Regulation 106 of the 1997 Regulations, sets out how it would exercise its discretion from 1 April 1998, as the employing authority under Regulation 31.  This states:

EMPLOYING AUTHORITY DISCRETIONS
LGPS Regulations 1997
Provision


Decision
	Regulation 31
	Actuarially reduced pensions from age 50 – with the consent of the employer –

· Members may receive early payment of pension benefits on a reduced basis

· where the sum of the member’s age and membership amount to 85 or more there will be no actuarial reduction 
	Approved as part of Early Retirements and Redundancy Scheme.  Also individual must be in employment of the Authority on the date of application and reduction may be waived on compassionate grounds


CONCLUSIONS

11. Regulation 31(5) gives Swansea the discretion to waive the early retirement reduction to a member’s pension and lump sum. It is not obliged to agree to the waiver but it must exercise its discretion following certain well-established principles. Namely, it shall: only take account of relevant matters; interpret the regulations and the law correctly; ask the correct questions; and not come to a perverse decision. By perverse, I mean that it shall not come to a decision that no other decision maker faced with the same circumstances could reasonably come to.
12. I have seen no evidence that Swansea took into account any irrelevant matters in its consideration of Mrs J’s case. Nor do I find that it has misinterpreted the regulations or the law.
13. Swansea’s stated policy gives little indication of the circumstances in which it would agree to waive the early retirement reduction. In its letter to Mrs J, Swansea said that it considered that the circumstances which must exist in order that it would agree to the waiver must be “exceptional”. It gave no indication of what it might consider to be exceptional. It did say that the waiver had only been agreed once in the previous 30 years and has since provided me with information about that case.
14. The term “compassionate grounds” is not defined in the Regulations so the words should be given their ordinary meaning. It is entirely possible that another authority might have decided that Mrs J’s circumstances did warrant the waiver of the early retirement reduction. The decision is a matter of judgement on the part of the decision-maker. I accept that Swansea’s decision will have been disappointing for Mrs J but I am not persuaded that its decision can be found to be perverse. Whilst I have sympathy for her in her difficult circumstances, Swansea’s view is that the circumstances should be truly exceptional and the evidence it has produced about previous successful applications confirms that approach has been adopted consistently.  I am therefore unable to uphold Mrs J’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2007

APPENDIX

The Local Government Pension Scheme Regulations 1997 

Regulation 31 provides that:

“(1) If a member leaves a local government employment ... before he is entitled to the immediate payment of retirement benefits … once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority …

(3) 
If the member elects, he is entitled to a pension and a retirement grant payable immediately.

(4)
If the sum … [age plus service] is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary ...

(5)
A member’s appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).”
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