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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Bruce

	Scheme
	:
	The BAA Pension Scheme

	Respondents
	:
	BAA Pension Trust Company Limited (the Trustees)

BAA Ltd (Employer) (BAA)


MATTERS FOR DETERMINATION 

1. Mr Bruce considers that he is eligible for an enhancement of five years’ service on retirement.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Please see Appendix

Background

4. Mr Bruce was employed by BAA from 8 April 1982 to 31 July 2004.

5. In August 2003, Mr Bruce was provided with an early retirement quote for retirement on 8 April 2004. This quoted a pension of £8,907.12 p.a. or a lump sum of £32,564.59 and a pension of £6,402.12 p.a.

6. Following a period of sickness absence, Mr Bruce’s manager referred his case to BAA’s Occupational Health Department in December 2003. They requested a report from Mr Bruce’s GP on 23 December 2003. The GP was asked to give an opinion on Mr Bruce’s “short and long term prospects for fitness to work”.

7. Mr Bruce’s GP responded on 5 January 2004:

“… Mr Bruce first consulted on 1st December 2003 his main symptoms are not coping at work, low mood, irritability being tired all the time and poor sleep. Also he has had a lot of heartburn and has known gastro-oesophageal reflux and his hiatus hernia has been playing up. He did not mention breathlessness to me but he is known to be a heavy smoker and was previously investigated for breathlessness in January 2003, he had no evidence of Ischaemic Heart Disease at that time and it was felt his breathlessness was due to his smoking.

My main impression was that Mr Bruce was suffering from anxiety and depression, I started him on … and restarted him on … for his gastro-oesophageal reflux. I also checked his routine bloods … these are all normal.

I reviewed Mr Bruce on 19 December 2003 he did not feel that his symptoms of anxiety and depression were any better and so I started him on … At that time he also complained of a chesty cough … I diagnosed a chest infection and gave him a course of …

Mr Bruce is certainly depressed and anxious, he feels a lot of this is due to stress at work with new procedures and protocols with which he is expected to comply with (sic). I do not anticipate him improving in the near future. I would suspect it may be several months at least before he is fit to return to work.”

8. Mr Bruce was seen by an Occupational Health Physician, Dr Ashton, at the Occupational Health Department. Dr Ashton wrote to Mr Bruce’s manager on 11 January 2004:

“… [Mr Bruce] has been off sick for several weeks and is currently undergoing appropriate investigation and treatment for his significant medical problems. The treatment is likely to take several further weeks before [Mr Bruce] may be considered fit to return to work. At this stage in his progress I would anticipate a full recovery and that he will be able to return to his full duties in due course. When his GP considers that he could return to work he may require some adjustments to his normal duties particularly his hours and I would suggest OH assessment at that time.

As you are aware [Mr Bruce] is very concerned about his financial situation and any information you have regarding his sick pay should be explained to him carefully. Unfortunately at present, as a direct result of his medical condition, he may find information difficult to take on board and have undue worries and I would strongly recommend that he should not be trying to make long term decisions, specifically about his job at present.”

9. Mr Bruce wrote to his manager, on 29 January 2004, saying that it had been his intention “for some considerable time” to take early retirement on his 60th birthday in June 2004. He asked for a pension projection. A quotation was provided in February 2004. This quoted a pension of £9,040.56 p.a. or a lump sum of £32,815.86 and a pension of £6,516.24 p.a.

10. Mr Bruce’s case was referred to the Occupational Health Department for “consideration for ill health retirement” on 20 April 2004. He was seen by Dr Ashton on 6 May 2004. She noted:

“… very agitated throughout initially not clear that Ill Health Retirement was being considered but apparently quite happy it is. Had planned to work to age 65, could take early retirement 9/6/04 but cannot afford to do so.

Particularly agitated because has a copy of an insurance claim form filled in by own GP states he will ‘never’ be fit to return to current employment. Clearly though this meant he will never work again and frightened him.

Main problem currently is breathlessness – on walking short distances or mounting stairs. Constant production of grey sputum.

Under Dr Legge at Chest Clinic now COPD. Had spirometry April and due “exercise walking test” on 16/6/04. Has been told he will not improve.

…

· General mood has improved since Jan. but remains very agitated and various anxieties.

· Sleep very poor only sleeps with tablets.

· Feels better able to make decisions but admits at times “mind is all over the place”.

…”

11. Dr Ashton requested a report from Dr Legge (Consultant in Thoracic Medicine) on 7 May 2004.

12. On 13 May 2004, the HR Manager wrote to Mr Bruce explaining that, if he was still on sick leave after 10 June 2004, he would have exhausted his period of full pay and would be paid at half rate from 11 June 2004. The HR Department wrote to Mr Bruce again, on 25 June 2004, explaining that his period of paid sick leave would end on 24 July 2004. They said that they were waiting to hear from Dr Ashton and would contact him to advise of the next steps for possible medical retirement. Mr Bruce was told that this was not a guaranteed process and that they could not confirm any increase would be given to his pension. Mr Bruce says that he was told by the HR Manager that he should take early retirement “for the time being” because he could not afford to live on half-pay and she would continue to investigate ill health retirement.
13. Mr Bruce retired on 31 July 2004.

14. Dr Legge responded on 3 September 2004:

“[Mr Bruce] was first seen by me in the Chest Clinic … on 10th February this year, having been referred with a complaint of “marked breathlessness on exertion” by his General Practitioner. He said that he had been breathless for 3 or 4 years, for instance climbing a flight of stairs, but did say that he walks so infrequently that it was difficult to judge his effort tolerance on the level. Other symptoms included cough with grey sputum, nocturnal wheezing, insomnia and recent depression. He also stated that his appetite was poor and that he is generally tired. He had symptoms suggestive of gastro-oesophageal reflux and was taking …

I found his chest to be over inflated but clear of rhonchi. His chest x-ray showed nothing remarkable …

I felt that his breathlessness was most likely down to COPD and subsequently arranged pulmonary function tests, a 6 minute walking test and offered referral for smoking cessation advice.

At review 2 months later he said that he had felt considerably improved with … and that he wasn’t needing to use his relief inhaler. There wasn’t however any improvement in his spirometry and he continued to smoke, although he has seen a smoking cessation counsellor and had got his cigarette consumption down to 6 roll ups daily. His exercise test indicated that he covered 433 metres with one stop only in 6 minutes, which suggests only mild impairment, and his oxygen saturation did not fall significantly during exercise remaining at 93%.

My conclusion when I last saw him was that I still felt the cause of his breathlessness was COPD but I felt that his degree of stated dyspnoea was disproportionate to the impairment of pulmonary function we had demonstrated and also disproportionate to the demonstrated exercise tolerance on formal testing. His hospital note indicated that he had an effort tolerance test done in Cardiology last year and managed to exercise for 9 minutes 7 seconds with good BP response and no ST or T wave changes or any symptoms. That would also support the notion that he has reasonable effort tolerance.

At my last contact with him he was still smoking about 4 cigarettes daily, remains on anti-depressant and sleeps badly. He was still using … and barely needs to use his relief inhaler.”

15. Dr Ashton prepared a report on 3 October 2004. She said:

“[Mr Bruce] retired from his post as a Full time Security Officer … and working 12hr shifts in July 04. He had over 20yrs service. He had been off sick on a continuous basis since early December 2003. Initially his diagnosis was of anxiety and depression. This was quite apparent when he was seen by … (OHNA) and confirmed by a report from his GP provided in January 2004. He had a past medical history of depression several years previously following an operation.

I first saw him in February 04 when he was still markedly agitated and clinically depressed. He had only been on antidepressant therapy for three weeks and appeared to be showing early signs of improvement … The GP letter referred to ‘stress at work’ but in my consultation he was far more preoccupied with his own potential financial difficulties should he be unfit to work. I was unable to make much progress with any possible problems at work due to his obvious difficulty with concentrating and his emotional lability and agitation. At this stage I felt it was a priority for his mental state to improve before discussing any work issues …

The subsequent referral to OHD was for Consideration for Ill Health Retirement in April 2004. When I reviewed Mr Bruce he remained very agitated and initially confused as to the reason for his referral. However his mental state had improved from our previous meeting … His general mood had improved and he felt better able to make decisions but admitted that at times his mind was still ‘all over the place’ ... His acute agitation centred on an Insurance form … completed by his GP stating he would ‘never’ be fit to return to his current employment apparently due to breathlessness … At this point a report was sought from his Chest Consultant … as the emphasis, certainly in Mr Bruce’s and apparently his GP’s mind as to the cause of his prolonged sickness absence had changed.

… The diagnosis of his breathlessness is COPD with mild exercise impairment and that the degree of stated dyspnoea is disproportionate to the impairment of pulmonary function. This is not a surprising report to me as I remain in my view that this gentleman’s primary health issue of one of anxiety and depression and that in the short to medium term this condition is amenable to appropriate and adequate treatment.”

16. On 8 October 2004, BAA’s Pensions Medical Adviser, Dr McGregor, sent a report to Mr Bruce’s manager. He said that he had seen the reports from Mr Bruce’s GP, Dr Legge and Dr Ashton. Dr McGregor said:

“Shortness of breath the main problem, but specialist investigation by Dr. Legge, Consultant in Thoracic Medicine, concluded that the degree of stated dyspnoea was disproportionate to the impairment of pulmonary function. He has COPD … In conclusion the degree of COPD does not provide objective evidence for work incapacity for the relatively non-physically demanding duties of a security officer.

Mental health: Latest GP letter of 5.1.2004 indicates anxiety and depression but advises that “it may be several months before he is fit to return to work” There is nothing in the notes to indicate long term or permanence of his incapacity. There is no psychiatric specialist report.”

“On current evidence it seems that he will get better …

Mr Bruce has a contractual entitlement to work to 65. There is no evidence that the time needed for recovery should be this prolonged …”

17. Dr McGregor advised that Mr Bruce did not meet the Scheme requirements for partial or full incapacity. The HR Manager wrote to Mr Bruce, on 21 October 2004, enclosing a copy of Dr McGregor’s report. She said:

“The information … states that according to the Pensions Medical Adviser you do not meet the BAA pension Fund criteria for the definition of long term or permanent incapacity.

This means that the pension that you received in July stands and will remain unchanged.

There is no formal appeals process, however you can find out why the case was not accepted by making an appointment with the Occupational Doctor, Dr Ashton.”

18. Mr Bruce met with Dr Ashton to discuss his case. She noted that she explained the contents of Dr Legge’s report with Mr Bruce and, in particular, Dr Legge’s opinion that he had reasonable effort tolerance. Dr Ashton noted that Mr Bruce was angry and wished to appeal; also that Mr Bruce’s GP had apparently told him that his condition would never get better and that he would never be fit to work again. Following her meeting with Mr Bruce, Dr Ashton wrote to his GP:

“As you may be aware this gentleman retired from his post as a Security Officer … in June hoping that he would be granted an Ill Health pension being in the process of being assessed for Early Retirement on Ill Health Grounds.

Unfortunately he was found not to meet the BAA Pension scheme requirements for either partial or full incapacity. He had been seen for assessment in the Occupational Health Department … and reports on his medical problems had been sought from both you and Dr Legge … It is notable that initially in January his diagnosis was that of anxiety and depression but at the time of referral for assessment for ill health retirement in April his main focus had changed to a problem with breathlessness. The results of the Lung function tests carried out by Dr Legge suggested that his exercise impairment was only “mild” and the degree of stated dyspnoea was disproportionate to the impairment of pulmonary function demonstrated on formal testing.

Unfortunately by the time this report reached us (some 4 months after request) [Mr Bruce] had already chosen to retire from the Company and it was therefore inappropriate to follow up his mental health problems with him. Anxiety and depression, initially at least are usually amenable to treatment and therefore would not normally result in a permanent reason for Ill Health Retirement.

I met with [Mr Bruce] today to explain the rationale behind the decision made by the Pensions Trustees but he is clearly unhappy with the result. I am writing to keep you informed as [Mr Bruce] may well wish to discuss the matter with you further and I hope this explains the situation.”

19. Mr Bruce asked for his case to be considered under the Scheme’s Internal Dispute Resolution (IDR) procedure. BAA wrote to Mr Bruce on 30 November 2005 reiterating the advice that he could discuss his case with Dr Ashton. They said that this constituted a response to his grievance under the Employment Act 2002.

20. Mr Bruce submitted a letter from his GP, dated 29 December 2005, in which the GP said:

“I am Mr. Bruce’s General Medical Practitioner. I can confirm that he has severe COPD and is breathless on minimal exertion. In my opinion he will never be fit to work again.”

21. Mr Bruce was asked if, in view of the amount of correspondence which had already been exchanged, he would like his complaint to go straight to stage two of the IDR procedure. He agreed and the Trustees issued a stage two decision on 12 June 2006. They referred to Rule 6.4(b) (see Appendix) and explained that BAA (as Employer) needed to form the necessary opinion on Mr Bruce’s eligibility before it could be considered by the Trustees. The Trustees noted that BAA had been advised by the Occupational Health Department that the letter from Mr Bruce’s GP did not contain any substantive evidence of his health at the time he retired. They said that, as a result of this, BAA was still not minded to support Mr Bruce’s application for retirement on the grounds of partial ill health. The Trustees said that they did not have the discretion to override the Employer’s decision or to unilaterally grant Mr Bruce an augmentation to his existing pension.

SUBMISSIONS

Mr Bruce

22. Mr Bruce submits:

22.1. He was thinking of retiring at age 60 and taking a part time job. However, his health has deteriorated because of COPD and he is unable to take up part time employment.

22.2. Owing to his medical condition, he should have received an enhancement of 5 years.

22.3. The view expressed by the Company’s medical advisers contradicts that of his GP.

22.4. His GP does not agree that Dr Ashton tried to contact him concerning Mr Bruce’s case.

22.5. He is now in receipt of a Disability Living Allowance.

22.6. He had been unable to work for about a year because of his depression and he was also beginning to experience difficulty with his breathing. His depression was partly caused by the knowledge that he was unable to carry out his duties, particularly climbing up and down stairs and checking doors, as well as he had been.

22.7. He had informed the HR Manager and Dr Ashton that his breathing difficulties were beginning to affect him in January 2004.

BAA

23. BAA submits:

23.1. The terms “Total Incapacity” and “Partial Incapacity” are defined in Rule 6.4(a)(i) and (ii) respectively.

23.2. When Mr Bruce expressed his intention to retire, it sought to ascertain whether or not his condition was such that he could not continue his work for reasons of Total or Partial Incapacity.

23.3. The advice it received from its Occupational Health Adviser was that Mr Bruce did not meet the criteria for either Total or Partial Incapacity. Effectively, he could undertake work at some point in the future and, indeed, could have carried on with his existing job, with adjustments.

23.4. Mr Bruce was advised to contact Dr Ashton for detailed reasons for the decision to decline his ill health retirement. Detailed medical reasons would only be disclosed to Mr Bruce rather than to the Company.

23.5. The letter from Mr Bruce’s GP, dated 29 December 2005, was sent to Dr Ashton. The Occupational Health Advisers took the view that it did not include any substantive evidence of Mr Bruce’s health at the time he retired. Dr Ashton tried to contact Mr Bruce’s GP to advise him of this. No further evidence has been forthcoming.

23.6. It denies that it has improperly refused to grant Mr Bruce ill health retirement; he did not meet the criteria set out in Rule 6.4.

The Trustees

24. The Trustees submit:

24.1. Where the Employer supports an application for ill health retirement, it is subsequently considered by the Trustees. Where, as in Mr Bruce’s case, the Employer does not support the application, it will not be considered by the Trustees.

24.2. It is not a Trustee decision which has resulted in Mr Bruce being refused an enhancement to his pension.

CONCLUSIONS

25. Rule 6.4(b) does, indeed, provide for the Employer to form an opinion as to whether a member has become incapable, by reason of Total or Partial Incapacity, of discharging his duties. Where the Employer’s opinion supports the member’s retirement, the Trustees’ role is to confirm this. Since, in Mr Bruce’s case, the Employer’s opinion was not supportive of retirement on the grounds of Total or Partial Incapacity, the Trustees were not called upon to confirm the opinion. There has been no maladministration on the part of the Trustees.

26. Mr Bruce argues that he should have been granted an additional five years’ service on retirement. In other words, he is of the opinion that he met the definition of Partial Incapacity, which would bring into play Rule 6.4(d). Partial Incapacity means long term or permanent incapacity which prevents the member from discharging his normal duties. In Mr Bruce’s case, these are the duties of a security officer.

27. In his January 2004 report, Mr Bruce’s GP mentioned that Mr Bruce had been investigated for breathlessness but he felt that the main issue was anxiety and depression. He thought that it would be several months before Mr Bruce would be fit to return to work. Dr Ashton, in her report of 11 January 2004, refers to significant medical problems but does not specify what these are. She thought that it would be several weeks before Mr Bruce would be able to return to work, but anticipated a full recovery. In her later report, Dr Ashton said she remained of the view that the primary health issue for Mr Bruce was anxiety and depression, which she felt would be amenable to treatment.

28. By the time Mr Bruce came to be considered for ill health retirement, the emphasis had, however, changed from his anxiety and depression to his breathlessness. Mr Bruce has suggested that his depression arose from his concern that his breathlessness was having a detrimental effect on his ability to do his job. A report was sought from Mr Legge. In the circumstances, this was an appropriate course of action. Mr Legge diagnosed COPD. He also said that Mr Bruce was suffering mild impairment and had reasonable effort tolerance.

29. Dr McGregor based his advice to BAA on the reports from Mr Bruce’s GP, Mr Legge and Dr Ashton. He concluded that the degree of COPD Mr Bruce suffered did not render him unable to discharge the normal duties of a security officer.

30. BAA acts on the advice of its medical adviser. Although the Rules provide for the Employer to form an opinion as to the member’s eligibility, the actual process in place suggests that BAA takes a rather more passive role and, in effect, routinely adopts the opinion of its medical adviser. BAA has explained that detailed medical reasons for the medical adviser’s opinion are not disclosed to the Company. I can appreciate that there are issues of confidentiality here but that approach does make it difficult for BAA to form its own opinion, as the Rules require, rather than merely accepting that offered by its medical adviser.

31. Having said this, I do not take the view that Mr Bruce has suffered any injustice as a consequence of this slight flaw in the process. Dr McGregor’s/BAA’s opinion is supported by the available medical evidence at the time. It is highly unlikely that, even if it had reviewed all the medical evidence available, BAA would have come to a different conclusion.

32. The only contradictory opinion is offered by Mr Bruce’s GP in his later letter of 29 December 2005, in which he refers to Mr Bruce suffering from “severe COPD” which means he is breathless on “minimal exertion”. This is in complete contrast to the view offered by Mr Legge, i.e. that Mr Bruce was suffering mild impairment and had reasonable effort tolerance.

33. There is a gap of over 12 months between Mr Legge’s report and the GP’s second letter. It may be that Mr Bruce’s condition has deteriorated in the meantime. However, Rule 6.4(b) provides for the member to be entitled to an immediate pension if he retires from Service in consequence of his Total or Partial Incapacity. I am not persuaded that the view that Mr Bruce did not retire in consequence of his health is unreasonable, when the contemporaneous evidence suggests he was still capable of discharging the duties of a security officer at the time of his retirement.

34. I can understand Mr Bruce’s frustration that his retirement plans have not come to fruition and he now finds it difficult to take up part time work to supplement his pension. However, I am not persuaded that there has been maladministration on the part of BAA in declining a pension under Rule 6.4. I do not uphold Mr Bruce’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
APPENDIX

Trust Deed and Rules

35. Rule 6.4 provides:

“Early retirement on the grounds of ill-health

(a) For the purposes of this Rule

(i) Total Incapacity means permanent ill-health or incapacity which renders it impossible for a Member to continue his current employment or undertake any other occupation

(ii) Partial Incapacity means

· long-term or permanent ill-health or incapacity which is sufficiently serious to prevent the Member from discharging his normal duties or any other duties substituted for his normal duties by his Employer

· …

(b) Any Member who, in the opinion of the Employer subsequently confirmed by the Trustees in cases where the Employer’s opinion supports the application, has become incapable of discharging his duties by reason of Total or Partial Incapacity and who retires from Service in consequence, shall (unless he would otherwise be eligible for benefits under any permanent health insurance or similar scheme of the Employer) be entitled to an immediate pension in accordance with this Rule.

(c) If the opinion of the Employer and Trustees is that the Member is incapable of discharging his duties due to Total Incapacity, the Member shall be entitled to an immediate pension … but his Pensionable Service shall be enhanced by the additional period of Pensionable Service which would have accrued if he had remained in Pensionable Service until his contractual retirement date.

(d) If the opinion of the Employer and Trustees if that the Member is incapable of discharging his duties due to Partial Incapacity, but not Total Incapacity, the Member shall be entitled to an immediate pension …

For a Member other than a Special Fire Service Member, his Pensionable Service shall be enhanced by a period of 5 years (unless he is within 5 years of his Normal Retirement Date or the completion of 36 years Pensionable Service if sooner) in which case the maximum enhancement shall be such that the total Pensionable Service used for calculating the benefits is not greater than the Pensionable Service which would have accrued if he had remained in the Scheme … until Normal retirement Date or, if lower, 36 years.”
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