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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W Taggart

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Respondents
	:
	University of Sunderland (Sunderland)
Capita Business Services Limited (Teachers’ Pensions)
Department for Children, Schools and Families (formerly the Department for Education and Skills) (DfES)


MATTERS FOR DETERMINATION 

1. Mr Taggart complains that Sunderland repeatedly failed to advise his late wife of her rights and benefits from the Scheme throughout her terminal illness. He says that as a result his late wife was denied the opportunity to apply for an ill health pension which could have been commuted because of her illness. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT REGULATIONS

3. The Scheme is governed by the Teachers' Pensions Regulations 1997 (the Regulations). Regulation E4 deals with ill health retirement and provides as follows:

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

4. Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.

5. Regulation E8 provides for the enhancement of retirement benefits in case of incapacity: 

“(1)
This regulation applies to a person who has become entitled to payment of retirement benefits by virtue of regulation E4(3) or (4) by reason of his having become incapacitated before ceasing to be in pensionable employment, but only if

(a)

(i)
where his pensionable employment terminates before 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 5 years, excluding any contributions refund period, or 

(ii)
where his pensionable employment terminates on or after 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 2 years, excluding any contributions refund period, and 

(b) the application for payment required by regulation E33 is made within 6 months after the end of his pensionable employment.

6. “Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

7. Regulation E19 deals with Commutation: exceptional circumstances of ill-health and provides:
“(1)
Where, at the time when a person first becomes entitled to a retirement pension by virtue of regulation  E4(2), (3)  or (4), there are exceptional circumstances of serious ill health affecting the person the Secretary of State may discharge the liability to pay that pension  by payment of a lump sum calculated in accordance with paragraph (2). 
(2)
The lump sum is an amount equal to five times the annual rate of the retirement pension.”
8. Regulation E20 of the Regulations deals with payment of in-service death grants and provides:

“E20 (1) Subject to paragraph (6), if at the time of his death a person-

(a)
was in pensionable employment, or

(b)
was paying additional contributions under regulation C9 or C10, or

(c)
had, not more than 12 months earlier, ceased to be in pensionable employment while incapacitated,

a death grant may be paid.”
Paragraph (6) says:

(6)
If a person who has at any time been in pensionable employment dies and-

(a)
no death grant could be paid under paragraph (1) or (3), or

(b)
the amount of such death grant would be smaller and no pension becomes payable under regulation E26 to a surviving spouse or a nominated beneficiary,

a death grant equal to the balance of his contributions, calculated in accordance with regulation C13 as at the date of his death, may be paid.

9. Regulation E24 of the Regulations deals with short-term family benefits and provides

“(1)
Subject to paragraphs (3) and (4), a short-term pension is payable, from the day after that of his death, if a person dies-

(a)
while in pensionable employment, 

(b)
during a period for which he is paying additional contributions under  old regulation C9 or regulation C10 , 

(c)
within 12 months after ceasing to be in pensionable employment, or to pay such contributions, as a result of ill-health, but before becoming entitled to payment of retirement benefits, or 

(d)
after becoming entitled to payment of retirement benefits.”
10. What constitutes "pensionable employment" is set out in Part B of the Teachers' Pensions Regulations 1997 (as amended). Firstly, employment needs to be of a defined kind. Regulation B4(1)(b) provides: 
“B4
Employment not pensionable

(1)
A person is not in pensionable employment unless he is-

(a)     18 years old or older and under 75, and 

(b)
entitled to be paid his salary in full, or on sick leave and entitled to be paid not less than half his salary, or on maternity, paternity or adoption  leave and entitled to be paid any contractual remuneration or statutory maternity , paternity or adoption  pay.”
MATERIAL FACTS

11. Mrs Christine Taggart, who worked under her maiden name, Hillam, was employed by the University of Sunderland (Sunderland).  

12. Mrs Taggart’s illness started in February 2003, when she was diagnosed with a malignant brain tumour. She went on immediate sick leave and did not return to work.  

13. On 24 July 2003, Mrs Taggart emailed Sunderland asking for details of her contractual sick pay entitlement. Sunderland responded on the same day, by email, confirming that her full pay entitlement would end on 24 August 2003 after which she would only be entitled to half pay until the end of her sick pay entitlement, which was fifty-two weeks in total. The email concluded “I’ll need to have a chat about your sickness with the School and make sure we’re doing everything we can to support you…”.
14. Mrs Taggart sent a further email to Sunderland on 5 September 2003 saying :
“Thanks for your last email. I have no immediate news from or appointment with the hospital so it may be a little while before I have a better idea on how things are and when a return to work may be appropriate. …”

15. On 9 October 2003, Sunderland’s HR Adviser and the Dean met to discuss Mrs Taggart’s situation. Handwritten notes of the meeting include the following:
“…Need to clarify situation on longer term – how long before return etc…

Arrange to meet + get OHU assessment…”

16. On 25 November 2003, Sunderland’s HR Adviser visited Mrs Taggart at home. Handwritten notes of the meeting include the following:

“CH - …Now registered disabled – poor peripheral vision and orientation. Can bump into things easily. May be permanent. Can’t drive at present.

IC [HR]
- …Phase back. No pressure to return in near future. Sick pay runs out 20.2.04. Review then – still willing to wait. OHU at a later stage. May set up now for later date. 

CH - 
..Will get back to PHD to phase back into working + using PC. May start attending team meetings. …”
17. Mrs Taggart’s half pay stopped on 23 February 2004.

18. On 23 March 2004, Mrs Taggart emailed Sunderland as follows:
“…Went for hospital consultation last week and was told that the signs were “very encouraging” although there was still a tumour - we have continued our deliberate policy of not asking too many questions – I did however ask about any potential return to work but on explaining my job it was apparent that the Consultant did not feel it was appropriate to be thinking about that at this stage.”

19. On 29 March 2004, a meeting took place between Sunderland’s Dean and Associate Dean to discuss Mrs Taggart’s position. The notes suggest extending Mrs Taggart’s half pay until August 2004 as there was every expectation that she would return to work in September 2004.   This suggestion does not seem to have been taken further, but whether it was or not, it was certainly not put into effect.   
20. A further meeting took place between Sunderland’s HR Adviser and the Dean on 23 June 2004. The notes include the following:

“…Post needs to be filled if Chris not returning. 

Meet Chris – Get prognosis

Explore possibility of returning in realistic timescale…”
21. On 24 July 2004, Mrs Taggart e mailed Sunderland’s HR Adviser and the Dean as follows:  
“…I would like to arrange a meeting either at my home or at your office to discuss /clarify my pension situation. At the moment I am not sure what my current status is and also I haven’t had any communication from TPS since my half pay period ended in February.”

22. On 5 November 2004, a meeting took place between Sunderland’s HR Adviser and the Dean to discuss Mrs Taggart’s condition. The handwritten notes of the meeting include the following:  
“…When recovered will meet with [Dean] again. Looks unlikely she could return in the foreseeable future. In Feb 2005 will have been off two years. On nil pay. Remaining positive but expect to terminate contract at that point…” 
23. A further home visit was arranged for 7 February 2005. Sunderland are unable to provide notes of the discussion at that meeting. However, a file note also dated 7 February 2005 details a discussion between Teachers’ Pensions helpline and Sunderland’s HR Adviser. The handwritten note reads as follows:

“Q
Asked what salary to use as “final average salary” 
A
Not in pensionable employment because not in paid employment – when stop paying into scheme – form 18 states this?
Q
Possibly Death-in-Service – awaiting further info - what impact on that if this is correct?

A
If still on books and last contribution 12 months ago when dies, counts as death outside service.

Q
Double check with Benefits Dept.

A
Puts lady out of pensionable employment. Benefits Dept confirm this is the case. If returned to pensionable employment - making contributions – then might qualify for enhancement.  Once out of service for 12 months then it is the persons responsibility to apply for ill health.
If form completed before 12 months then member might be able to go ill health route, but no enhancement unless apply within 6 months of leaving pensionable employment…”
24. Following the meeting of 7 February 2005 Mrs Taggart emailed the HR Adviser, on 13 February 2005, to confirm details of service accrued in other schemes with a view to making a transfer into the Scheme. The email states:

“…To the 8 years 139 days I accrued in the TP scheme at University from 13 Nov 1995 to 31 Mar 2004 I reckon the following should be added…”
25. On 17 March 2005 Sunderland’s HR Adviser sent an email to the Dean saying:
“Teachers Pensions have confirmed Chris’ pensionable service …

I’ve prepared an ill health retirement estimate for her based on these figures which we can take along to our next visit…”

26. On 24 April 2005, Mrs Taggart emailed Sunderland’s Dean, and copied in the HR Adviser, with a general update of how she was feeling.  A post script at the end of the e mail says “hope some progress has been made on the Pension front – please don’t hesitate to get in touch if there is any more help I can give”.
27. Mrs Taggart died on 4 June 2005.
28. Mr Taggart was advised that because his late wife was not in pensionable service when she died he was not entitled to receive death in service benefits. 
29. Mr Taggart complained under Stage 1 of the Internal Disputes Resolution Procedures (IDRP). The Appointed Person provided his response on 7 September 2005 as follows: 
“…The University of Sunderland has recently confirmed that Mrs Taggart’s last day of paid service was 27 February 2004. As this was more than 12 months prior to her date of death we are unable to treat her as in service in accordance with the regulations.
I note your comments regarding the information available to employers and teachers therefore we are not aware of individuals circumstances in order to provide appropriate advice. We rely on employers to correctly administer the TPS on our behalf and to ensure that TPS’ information is given to individuals as appropriate to their circumstances.
In order to do so, all employers should have a copy of the employers guide and copies of the appropriate leaflets. This is also available on the TPS website. I would point out that under the section of the employers guide entitled ‘membership of the TPS’, there is a section that explains when employment is not treated as pensionable. ..”
30. Mr Taggart instigated Stage 2 of IDRP. The Stage 2 decision upheld the decision of the Appointed Person. 

SUBMISSIONS

31. Sunderland submit: 

31.1. It was unaware until shortly before the meeting of 7 February 2005 that Mrs Taggart’s illness was terminal.  
31.2. Sunderland was seeking ways to bring Mrs Taggart back into a pay situation through some form of part time or home working.  These actions strongly indicate that the University had not advised against ill health retirement but was pursuing the best option available as soon as circumstances suggested the need for ill health retirement. 
31.3. It is the general policy within the HR Adviser team to always make clear that  staff are not pension advisers and that independent clarification should be sought before making any decisions. Although regrettably no notes exist of the February 2005 meeting it is [HR Adviser’s] strong belief that he would have advised the couple to contact the pension scheme directly before making any decisions. 
31.4. Throughout this difficult situation HR and Mrs Taggart’s colleagues at Sunderland acted supportively on the basis of the best information available to us. At each stage advice was offered in the context of what was known about Mrs Taggart’s health and her clear focus on a return to work. 
31.5. Sunderland denies maladministration believing that it is not the responsibility of the University to recommend options or advise an individual on financial or pension matters. 
32. DfES submit that because Mrs Taggart’s death took place more than 12 months after her last day of pensionable employment she meets the criteria to be paid a death grant as an out of service teacher under Regulation E20(4)(b) of the Regulations.  
33. Teachers’ Pensions submit that as Mrs Taggart went on to half pay on 20 August 2003 and nil pay from 23 February 2004 she therefore ceased to be in pensionable employment on 22 February 2004. 
34. Teachers’ Pensions have confirmed to me that :

34.1. on the death of his wife Mr Taggart received an out of service death grant of £22,825.27 and a spouses pension of £3,681.26 per annum. 

34.2. if Mrs Taggart had applied and been granted ill health retirement benefits in February 2005 her reckonable service would have been enhanced by 6 years 243 days to provide a pension of approximately £10,521.22 with a lump sum of approximately £31,563.65. 
34.3. if Mrs Taggart had applied for ill health retirement benefits immediately and these had been awarded by the DfES, bearing in mind that for commutation life expectancy must be less than one year, the pension would be commuted to a lump sum of approximately £48,071.70 with a residual pension of approximately £906.88 that could not be commuted. The lump sum would remain unchanged.
34.4. if Mrs Taggart had obtained ill health retirement benefits before she died, on her death Mr Taggart would have been entitled to a spouses pension and a supplementary death grant (SDG). The SDG is paid where a person who is in receipt of retirement benefits dies, where the amount of pension he or she had received up to the date of death was less than the value of 5 times the rate of pension payable at death. The SDG is equal to the deficit.
34.5. if Mrs Taggart had applied and been granted ill-health benefits in February 2005 (in service) Mr Taggart would have been entitled to a spouses pension of £5,260.61 per annum and an SDG calculated as described in paragraph 34.4. 
34.6. All pensions are increased annually in accordance with the Pensions (Increases) Act.

35. Mr Taggart submits:

35.1. Sunderland were aware from the beginning that his late wife’s illness was terminal. He points out that the sick notes all referred to “malignant brain tumour/glioblastoma”. Mrs Taggart had become very ill again in September 2004 leading to increasing paralysis due to development of secondary malignant brain tumours. At the February 2005 meeting Mrs Taggart was partially paralysed and very unwell.
35.2. In late May 2005 his late wife developed breathing difficulties and was unable to fight off a chest infection due to the amount of chemotherapy she had received, she lapsed into a coma and died a few days later. Her death was sudden but not unexpected. 
35.3. The consultant was not able to give a prognosis as the illness can vary so much in its duration although he and his late wife knew the end was never in doubt. There is no written evidence but the hospital records/notes would be available if necessary.  

35.4. The HR Adviser did not appreciate the crucial difference between being “in employment” and being “in pensionable employment”. He erroneously regarded Mrs Taggart as being in pensionable employment and an “in service member of the scheme”.
35.5. Teachers’ Pensions have already pointed out that Sunderland should have been aware from the Employer’s Guide of the correct position following the cessation of sick pay in order to have provided correct information to his late wife under the Scheme.

35.6. Despite the hope that his late wife would return to work the fact remains that Sunderland never informed them verbally or in writing of the significance or consequences of the following dates:

24 August 2003 
when she moved to half pay.
23 February 2004 
when she went to nil pay.

23 August 2004 
6 months into nil pay.

23 February 2005
1 year into nil pay.

Had they been aware of the significance of any of these dates they could have made informed choices.

35.7 At 7 February 2005 meeting he specifically requested that they address the difficult issue of ill health retirement. However, before any proper discussion had taken place they were advised by [HR Adviser] and [the Dean] that the best option financially was to “stay on the books”. This advice was given despite the fact that they knew his late wife was terminally ill.
35.8 At the time of the February 2005 meeting, although the crucial date of 6 months into nil pay had passed, it was not until the 23 February 2005 that the final date of 12 months into nil pay had passed. Therefore there was still two weeks for action to have been taken had they have been given the correct information.  
CONCLUSIONS

36. Mr Taggart believes that his late wife was advised incorrectly of her status prior to her death, and as a result she was not given the chance to have taken corrective action by making an application for ill health early retirement. 
37. It is clear that Sunderland, as an employer, were supportive of Mr and Mrs Taggart and showed considerable concern throughout Mrs Taggart’s illness, in particular over the issue of her returning to work. That said, Sunderland also displayed a distinct lack of understanding as to the Regulations that govern the Scheme. The notes made during Sunderland’s telephone conversation with Teachers’ Pensions on 7 February 2005 indicate clearly that until that conversation they thought that Mrs Taggart was still in “pensionable” service when if fact she had ceased to be so a year earlier.  
38. Mr Taggart contends that at the 7 February 2005 meeting he wanted to discuss ill-health retirement but says he and his late wife were told that it was financially beneficial to remain in Sunderland’s employment. If this is what happened then it would be consistent with the mistaken belief that an “in service” death grant would be payable. An "in-service" death grant is paid when a person dies in pensionable employment. It may also be paid if, at the time of a person's death, that person had, not more than 12 months earlier, ceased to be in pensionable employment, providing that person had ceased to be in pensionable employment while incapacitated. Mrs Taggart ceased to be in pensionable employment more than twelve months before her death and therefore Mr Taggart was not entitled to be paid an “in service” death grant or short-term family benefit following his wife’s death. 

39. It is unclear whether Sunderland’s telephone conversation with Teachers’ Pensions on 7 February 2005 took place before or after the meeting with Mr and Mrs Taggart and there is no written evidence of the discussions that took place at that meeting. It is difficult, therefore, to draw any sort of conclusion as to whether, and to what extent, ill health early retirement was discussed at that time.

40. But it is clear from the telephone note that during the conversation Sunderland knew that if Mrs Taggart was to apply for an ill-health retirement with any chance of getting the enhancement this had to be done quickly: in fact, by 22 February.  They also knew that on the same date any death benefits would change significantly.
41. This information does not seem to have been passed to Mrs Taggart.  In fact it does not seem to have sunk in properly with Sunderland, since they went about preparing an ill-health estimate, presumably without enhancement, which was ready by 17 March 2005 and to be passed on at the next meeting, whenever that might be.

42. In fact, the estimate was not forwarded to Mrs Taggart before she died in early June 2005 albeit she had requested an update of the pension situation in her email of 24 April 2005. 
43. For much of the time Mrs Taggart was ill both she and Sunderland remained optimistic that she would eventually return to work. But by February 2005 Sunderland were at least considering terminating Mrs Taggart’s contract of employment – and Mrs Taggart was enquiring about her pension situation.  There was maladministration by Sunderland in not, by that point at the latest, making it clear to Mrs Taggart that important decisions had to be made - particularly in view of the conversation with Teachers’ Pensions.
44. What Mrs Taggart lost as a result was the opportunity to apply for an ill-health early retirement pension with enhancement.  In my view, if she had had the facts she would have done so.  I base that conclusion on the fact that she had very little to lose by making the application.  She would, if the pension had become payable, presumably have lost the option of returning to work – but that is all.
45. In exchange for losing that, she would have received immediate benefits. Teachers’ Pensions have told my office that had Mrs Taggart applied for ill health benefits and, such an application been accepted, her reckonable service would have been enhanced by 6 years 243 days to give a pension of £10,521.22 per annum with a lump sum of £31,563.65. If Mrs Taggart had then applied to commute her pension into a lump sum on the basis that her life expectancy was less than one year, the commuted pension would have amounted to £48,071.70 after the deduction of the GMP of £906.88. The lump sum of £31,563.65 would have been unaffected. 
46. The test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite having received appropriate medical treatment and is likely permanently to be so. DfES’ task would therefore have been to decide whether, as a matter of fact, Mrs Taggart met this criteria. I am satisfied in this case that Mrs Taggart’s application for ill health benefits would have been successful had an application been made on 7 February 2005. 
47. Mrs Taggart would have been regarded as within Class C. Her entitlement to a pension would therefore have taken effect as soon as she fell within the case, or if later, six months before the last of any medical reports considered by the Secretary of State. Mrs Taggart would have fallen within Class C on 23 February 2004. Had an application for ill health benefits been submitted on 7 February 2005, with a contemporaneous medical report, the effective date would be 7 August 2004. 
48. Mr Taggart says that Mrs Taggart would have also applied for the pension to be fully commuted.  Whilst I accept that ill health benefits would have been granted in February 2005 I am not satisfied that Mrs Taggart would also have applied for commutation – nor that she would have fulfilled the terms if she had done. Although Mrs Taggart’s medical condition was extremely serious she was still receiving treatment. 
49. I have found maladministration by Sunderland that resulted in Mrs Taggart not being given the chance to make an application which in my view would have been accepted, resulting in a pension payable from 7 August 2004. I have not found that Sunderland ought to have been advising her on what to do. The maladministration was in a failure to give her accurate information about her options – in the context of the discussions that were taking place between the University and Mrs Taggart. 

50. Were it not for the maladministration:
50.1. Mrs Taggart would have received a cash lump sum of £31,563.65 and a pension of £10,521.22 per annum payable from 7 August 2004 until her death on 4 June 2005. 

50.2. On Mrs Taggart’s death, Mr Taggart would have received a spouse’s pension amounting to £5,260.61 per annum and a SDG amounting £44,715.19.
I make a suitable direction below.

51. DfES and Teachers’ Pensions could not do anything in the absence of an application.  I do not uphold the complaint against them.  

DIRECTION 

52. Within 56 days of the date of this Determination Sunderland shall: 

52.1. Pay £31,563.65 to Mrs Taggart’s estate  together with interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks between 7 August 2004 and the date of actual payment of the lump sum. 
52.2. Pay to Mrs Taggart’s estate a lump sum equivalent to the pension instalments which would have been paid to her had her pension commenced on 7 August 2004 together with interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks between that date and  the date of actual payment of the lump sum. 
52.3. Pay £21,889.92 (£44,715.19 - £22,825.27) to Mr Taggart together with interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks between 4 June 2005 and the date of actual payment of the lump sum.
52.4. Purchase a spouse’s pension for Mr Taggart of £1,579.35 a year. The pension is to increase annually in accordance with the Pensions (Increases) Act (or, if that cannot be arranged, the Retail Price Index). 
52.5. Pay Mr Taggart a lump sum equivalent to the supplementary pension instalments which would have been paid to him on Mrs Taggart’s death, had ill health benefits been granted on 7 February 2005, together with interest to be calculated on a daily basis at the base rate for the time being quoted by the reference banks between that date and the date of actual payment of the lump sum. 
TONY KING

Pensions Ombudsman

23 January 2008
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