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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D J Clark FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Principal Civil Service Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Manager
	:
	Cabinet Office 

	Administrator
	:
	Paymaster (1836) Limited (Paymaster)


MATTERS FOR DETERMINATION
1. Mr Clark says that Cabinet Office and Paymaster provided wrong information in response to requests for information.  He says the consequence was that the balance of pension left to him after his divorce was less than it would have been if the information had been correct.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

MATERIAL FACTS
3. It is not disputed that there was incorrect information in letters of 11 October 2004 and 22 November 2004 from Paymaster.  Those letters were in response to requests for information from solicitors acting for Mr Clark in his divorce from his wife (now called Ms Russell-Clark).  The letter of 11 October 2004 said (with the error italicised by me):

“If Mrs Clark were to receive a 25% pension share the benefits would be calculated as follows:

CETV @ 31.05.2004 is £661,612.56 x 25% = 165,403.14

165,403.14 = 137,950.90         1.1900 
 

11.93 + (3 x 0.85) = 14.48 

137,950.90 = 9526.99 pension 14.48

9526.99 x 3 = 28,580.99 lump sum

The above figures would be deducted from Mr Clark’s pension benefits at age 60 currently projected at:

£47793.77 pension

£136260.30 gross lump sum

Please note that pension increase factors will be applied to the figures quoted.

In order to scale the benefits payable to Mrs Clark you need to change the percentage highlighted.  All other factors will remain the same for a calculation date of 31.05.2004.”
(The lump sum was reduced to take account of contributions for widow’s pension that the records showed as outstanding).

4. In fact Mr Clark’s pension would have been adjusted by the percentage of the share, in this example leaving him with 75%, not by deducting the actual pension and lump sum payable to Ms Russell-Clark.  There was a second and less significant error in that the factor of 1.1900 should have been 1.9900. 
5. In direct reference to incorrect part of the letter, Mr Clark’s solicitors wrote asking “…why, in calculating what Mr Clark would receive after deducting payments to his wife, you use what is described as “currently projected” figures when we would expect you to use the figures set out in the Statement of Entitlement dated 31 May 2004.” (That statement had given pension and lump sum figures for Mr Clark, payable at age 60, based on his accrued pensionable service to 31 May 2004).
6. The answer from Paymaster was in the 22 November letter, and is also accepted to have been wrong.  It said:

“The currently projected figures used are based on projected service using Mr Clark’s current working pattern.  However, the figures for Mr Clark at 31 May 2004 would be a pension of £31,826.39 per annum and a lump sum of £88,730.72.”

7. The reason it was wrong is that the pension and lump sum figures were once again calculated by deducting from Mr Clark’s pension and lump sum in the 31 May 2004 statement the pension and lump sum that would have be payable to Ms Russell-Clark had she been given a 25% split.  As described above, Mr Clark’s residual benefits should have been calculated by taking 75% of his entitlements, not by deduction of the amounts that Ms Russell-Clark would get.

8. Mr Clark’s solicitors consulted an actuary and asked for figures to be prepared to result in Mr Clark and Ms Russell-Clark receiving “…the same income from the pension fund assuming a 50/50 sharing of the fund.”.  The actuary first checked the calculation methodology with Paymaster and then obtained agreement for pension sharing with Ms Russell-Clark’s own actuarial advisers.
9. In due course the calculations resulted in a Consent Order of 27 January 2005.  It said:
“4.
There shall be provision by way of pension sharing in favour of the Petitioner in respect of the Respondent’s shareable rights under his pension arrangement with the Principal Civil Service Pension Scheme member number 138125 and the Additional Voluntary Contributions Scheme with Scottish Widows plan number 9103626 in the terms of the annex(es) to the order.

(a)
The percentage has been agreed at 58%.

(b)
The basis of the pensions sharing order shall be equalisation of pension incomes at age 60 (to include the Respondent’s projected future service based on his current pensionable salary, under his PCSPS pension and his AVC with Scottish Widows, …

(c)
The pension lump sums resulting from paragraph 4(b) shall be equalised in accordance with paragraph 2(c) above.”
10. The calculations that brought about the negotiated 58% figure were on made on the incorrect premise that Mr Clark’s pension and lump sum would be reduced by the amounts payable to Ms Russell-Clark rather than being reduced to the percentage remaining after the split.

11. In May 2005 Paymaster wrote to both Mr Clark and Ms Russell-Clark to say that the pension sharing order had been implemented and to set out the benefits that were now held for each of them.  (Ms Russell-Clark’s benefits were in fact based on an incorrect factor, but that was later put right).

12. It then became clear to Mr Clark that his pension and lump sum had been reduced by 58% rather than as previously indicated by the amount of the benefits payable to Ms Russell-Clark.

13. Mr Clark clearly set out his complaint and the claimed loss when he invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) on 7 November 2005.  He said:

“[Ms Russell-Clark’s] share is £23,048.53 and mine is £18,129.52, resulting in an overall reduction of £1,987.48.  Had I and our actuaries understood this at the time, the percentage used to calculate the pension credit would have been lower.  In order to achieve the effect intended by the Court, it would need to have been calculated so as to reduce [Ms Russell-Clark’s] share, and to increase mine, by approximately 50% of £1,987.48.

It may help to set this out in tabular form, as follows:  

Ex-spouse’s   
My Share
  Total   Share

Expected effect
23,048.53
20,117.00
43,165.53 (based on 22 Nov letter)

Actual effect
23,048.53
18,129.52
41,178.05  (8 August letter)

Intended effect
22,054.79
19,123.26
41,178.05 (if correctly advised)

So my loss is £19,123.26 - £18,129.52 = £993.74 a year.”

14. The Appointed Person under the Stage 1 of IDRP accepted that Paymaster had provided misleading information in the letter of 11 October 2004.  An offer was made to Mr Clark of £200 for the distress and inconvenience caused by any mistakes made by Paymaster.  Mr Clark later accepted this offer.
15. Dissatisfied with the Stage 1 Decision, Mr Clark invoked Stage 2 of IDRP.  In addition to the allegation of financial loss caused by Paymaster’s misleading letters of 11 October 2004 and 22 November 2004, he claimed redress of £5,000, because of additional actuarial and legal costs incurred.
16. At the request of my office, Mr Clark later quantified the costs that he says he would not have incurred but for the wrong information.  He has provided a copy of an invoice received from the actuary for an amount of £812.82 (inclusive of VAT), this being for “Additional pension sharing queries and negotiations with Paymaster in respect of Mr D Clark”.  He also says that, “as a best conservative estimate”, his additional legal costs amounted to £3,520, this being 16 hours of his solicitor’s time.  In support he has provided a copy of the solicitor’s invoice, dated at 20 January 2005, which details the solicitor’s hourly fee rates. 
17. During the IDRP it emerged that the effect of the pension sharing order had been miscalculated because Mr Clark’s contributions for the widows’ pension had in fact been paid and that the transfer values previously quoted had been understated accordingly.  Ms Russell-Clark’s pension is estimated as £23,284.87 and her lump sum as £69,854.61.  The correction had no direct effect on Mr Clark’s residual benefits. 
Cabinet Office’s position
18. Cabinet Office point out that in June 2004 (so before the incorrect letters) Mr Clark had received correct information from Paymaster in a leaflet “Pensions and Divorce”.  The implication is that he ought to have relied on that and not the information in the two incorrect letters.  The leaflet said: 
“Under the pension sharing regulations, the courts may order that a percentage of the member’s benefits (valued at a specified date on or shortly after the date of the order) are transferred permanently to the ex-spouse.  …

This percentage is applied to the following elements of the member’s benefits to create a pension debit:

· pension

· lump sum

· contingent spouse’s pension

· contingent post-retirement spouse’s pension

· guaranteed minimum pension (GMP) – if applicable

· National Insurance modification – if applicable

…

The percentage figure is then applied to the member’s CETV at the valuation date to calculate the ex-spouse’s pension credit.” 

19. Cabinet Office says that there is no evidence that Mr Clark would or even could have negotiated a different order.
20. They also point out that in an email of 29 July 2005 to his solicitors Mr Clark expressed doubts about the actuarial advice he had received and this indicates other reasons for his dissatisfaction with the outcome of the pension sharing order.
Mr Clark’s position

21. Mr Clark says that if the leaflet had been understood and fully digested, and then remembered the following autumn, then he and his solicitor might have noticed the inconsistency with the Paymaster’s letters of 11 October 2004 and 22 November 2004.  However, they did not, and it should not have been for them to have checked out the terms of Paymaster’s letters against the leaflet.
22. He says that the calculations on which the sharing order was based resulted from work done jointly by both parties’ actuaries, not just his.
23. In response to the suggestion that he thought the actuary was to blame, Mr Clark says that at the time he did not understand why his pension and lump sum were not as expected and he thought that the actuary must have got it wrong.
CONCLUSIONS
24. In effect, maladministration by Paymaster has been conceded.  The question is what, if any, injustice Mr Clark suffered as a result.

25. The pension sharing order clearly identifies an intention that the resulting pensions for Mr Clark and Ms Russell-Clark should be the same.  The 58% split was designed to achieve that intention based on the wrong understanding that the amount of pension and lump sum payable to Ms Russell-Clark would be deducted from Mr Clark’s pension and lump sum.  I am satisfied that in the absence of that understanding, a different split would have been negotiated to achieve the same objective.

26. But I have to decide whether it was reasonable for Mr Clark and his advisers to reach that (wrong) understanding based on the incorrect information in the two letters.  

27. The “Pensions on Divorce” leaflet set out the correct basis.  But given that the contradictory and wrong information was given five months later, and was confirmed when questioned, I do not find that the existence of the leaflet made it unreasonable for Mr Clark and his advisers to rely on the letters.
28. Nor do I think that the basis of the deduction as described in the letters was so obviously wrong that Mr Clark’s advisers should have identified the error.  They may have had doubts, but their minds were set at rest by the second letter and the actuary’s subsequent telephone call confirmation with Paymaster.
29. Mr Clark says that his remaining pension would have been about £993 higher if the incorrect information had not been relied on.  If that is right then there would have been an additional lump sum of three times the additional annual pension. 
30. Of course Ms Russell-Clark’s pension and lump sum would have been correspondingly lower.  But the pension sharing order has been made by the Court and Ms Russell-Clark cannot be required to give up part of her entitlement.

31. I accept that Mr Clark’s figures demonstrate the probable loss to him.  For practical purposes I round his figure to a pension of £1,000 a year and a lump sum of £3,000.
32. Deciding how Mr Clark should be compensated for the loss is difficult because (a) he has not yet drawn his pension or lump sum from the Scheme, and (b) it is not now possible for his Scheme pension to be increased.  I therefore consider that he should be compensated in lump sum form.  As a proxy for the loss of pension I propose to use the cost of providing the pension in the Scheme.  (The alternative would be to establish the cost to Mr Clark of providing a pension now, but starting from age 60.  Obtaining estimates would be difficult and adjustments would need to be made to take account of differences in tax treatment.)
33. Based on the submissions and the invoices provided by Mr Clark, I accept that he incurred additional actuarial and legal costs of £812 and £3,520, respectively, a total of £4,332. 
DIRECTIONS

34. I direct that, within 28 days of the date of this Determination, Paymaster shall pay to Mr Clark:

34.1
a sum equivalent to the actuarial cost at the calculation date of buying a pension from the Scheme of £1,000 per annum starting at age 60, with the same ancillary benefits as apply to Mr Clark’s pension entitlement;

34.2
the sum of £3,000, this being the amount of the lump sum that would have been paid in addition to the pension benefit, as in 34.1 above; and
34.3
the sum of £4,332, this being, as in paragraph 33 above, for the reimbursement of Mr Clark’s additional actuarial and legal costs caused by Paymaster’s maladministration identified above.

TONY KING

Pensions Ombudsman

19 November 2007
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