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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J S Parker FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Electricity Supply Pension Scheme (Western Power Distribution Group) (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	1.  Group Trustees
2.  Western Power Distribution (South Wales) plc, previously known as South Wales Electricity plc (SWALEC)


MATTERS FOR DETERMINATION

1. Mr Parker complains that, when he left service, he was not told that he was entitled to an immediate unreduced pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Mr Parker worked for SWALEC and was a member of the scheme.  On 20 April 1994, SWALEC wrote to Mr Parker stating:

“On leaving service on an assumed leaving date of 30 April 1994, you will be granted frozen benefits under the Scheme.  Details of these benefits, which will be based on 2 years 332 days reckonable service (2.910) contributing service are as follows:-
Annual Pension

2.910 x 1/80 x £49,998.90 = £1,818.71
Lump Sum Retirement Benefit

2.910 x 3/80 x £49,998.90 = £5,456.13

Contingent Annual Widow’s Pension = £909.35

The frozen benefits are subject to the following:-

(a)
The Annual Pension and Lump Sum Retirement Benefit will become payable to you from your normal pension age, ie age 63.  However, you may, if you wish take your benefits at any time from age 50, subject to a reduction applying to the benefits to meet the cost of early payment.”
4.
On 1 May 1994, SWALEC wrote to Mr Parker, stating that his employment terminated on 30 April 1994.  The letter gave details of the agreement reached between Mr Parker and SWALEC in connection with his departure.  He was paid one year’s salary as compensation for loss of office.  So far as Mr Parker’s pension was concerned, the letter stated:
“SWALEC will provide you with full details of your entitlement under the Electricity Supply Pension Scheme under separate correspondence.”

The letter concluded:

“You accept the terms contained in this correspondence in full and final settlement of any claim that you may have against SWALEC or any subsidiary of SWALEC or any officer or employee of SWALEC or any of its subsidiaries arising out of or in any way connected with your employment or its termination and including but without limitation any claim for a redundancy payment and any claim arising under European law.  In particular you undertake not to bring any claim in respect of which an ACAS conciliation officer has the power to conciliate or in respect of which a compromise agreement under the Trade Union Reform and Employment Rights Act 1993 may be executed.”
Mr Parker signed a copy of the letter, indicating his agreement to its terms.

5.
SWALEC’s personnel record for Mr Parker contained a “tick box” section headed “reasons for leaving”. The options were:
“1.
To obtain other employment.


(a)
Within industry.


(b)
Outside employers.

2.
Redundancy.

3.
Maternity.

4.
Termination of temporary appointment.

5.
Retirement.


(a)
Normal.


(b)
Early.


(c)
Ill health.

6.
Dismissal.

7.
Death

8.
Any other cause (please specify).”
Box number 8 – “any other cause” was ticked, but no further details were given.  The entry was countersigned by SWALEC’s director of personnel.
6.
Mr Parker reached normal pension age, ie 63, on 2 June 2005.  He was paid an unreduced pension from the scheme from that date.

7.
Mr Parker was sent a copy of the scheme’s annual report and accounts in August 2005.  He noticed the following statement:

“Pensions can be payable without reduction at age 50 if the member is compulsorily retired or made redundant by the company.”
SUBMISSIONS

8.
Mr Parker says:

8.1
He was made redundant as the result of the removal of senior managers by the new chief executive.  He should have been paid an unreduced pension when he left service, as he was then 51.  Until he read the annual report he was unaware that he was entitled to this.
8.2
He has submitted a copy of a letter dated 24 April 1994 from the secretary of the Newport and District Electric Club, stating:
“I was asked to write to David and yourself on behalf of the Newport and District Electric Club to say how saddened we are to see what has happened at Celtic and the way which SWALEC carried out the removal of the top management.”

8.3
He has submitted an email from one of his former colleagues, stating:

“I would confirm that in April 1994 there were a number of us who left following a reorganisation by the then SWALEC Chief Executive, [AW].  These included [DI], [EF], yourself and myself.”

8.4
I should obtain SWALEC’s board minutes and associated documentation, in order to investigate the reasons behind his leaving service.

8.5
SWALEC’s personnel record (paragraph 5) contained all conceivable options for a member of staff leaving, other than company reorganisation.  Therefore that must have been the reason for his leaving service.
9.
The respondents say:

9.1
Redundancy or compulsory retirement are not mentioned in SWALEC’s letter dated 1 May 1994.  Mr Parker left on agreed terms.  When Mr Parker left service, the Employment Protection (Consolidation) Act 1978 provided that employees being made redundant were entitled to a statutory redundancy payment.  No such payment is mentioned in SWALEC’s letter, which specifically excludes a redundancy payment.
9.2
It is very difficult for them to respond adequately to Mr Parker’s complaint, as it centres on the manner of his departure 13 years ago.  SWALEC was taken over by Western Power in 2001.  SWALEC staff involved in Mr Parker’s case have left service.  The passage of time puts the respondents at a disadvantage.
9.3
The legislation referred to in paragraph 9.1 provides that employees can be made redundant in the following circumstances:


(a)
The employer’s business ceasing.


(b)
The place of employment changing.


(c)
The employee’s job ceasing to exist.

None of these applied in Mr Parker’s case.

9.4
Mr Parker was provided with details of his benefits before he left service and did not query them at that time.  He was a senior executive and thus well placed to obtain all the information he needed, before agreeing to the settlement terms.

SCHEME RULES

10.
Scheme Rule 16(2) states:
“The Benefits specified in and calculated as provided by Rule 14 shall, in the case of a Member who is retired compulsorily by the Employer employing him on or after attaining age 50, be paid to him if such Retirement is consequent on reorganisation or redundancy and may, in the discretion of such Employer, be paid to him if such Retirement is for any other cause.”
CONCLUSIONS

11.
I appreciate the respondents’ concern about the time that has elapsed since Mr Parker left service.  However, I consider that the contemporaneous documentation is sufficient to enable me to determine Mr Parker’s application and it is not necessary for me to require production of SWALEC’s board minutes and associated documents.
12.
When Mr Parker left service, SWALEC told him that he was entitled to frozen benefits, payable at age 63, which was his normal retirement date.  SWALEC’s director of personnel recorded the reason for Mr Parker’s departure as “any other cause” and not redundancy.  The settlement agreed with Mr Parker specifically excluded a claim for a redundancy payment.  The exact nature of Mr Parker’s departure is, strictly, an employment matter and not for me to investigate. I can however consider the matter based on the prima facie evidence available.  Taken together, the documents referred to clearly indicate that SWALEC did not make Mr Parker redundant.  Nor is there any indication that Mr Parker was compulsorily retired.
13.
Company reorganisation is not mentioned in any of the contemporaneous documentation.  Mr Parker’s assertion that his departure was part of a “clear out” of senior managers is supported by the letter from the Newport and District Electric Club and the email from Mr Parker’s former colleague, but the departure of some senior managers is not the same as a company reorganisation.  As, I have seen no evidence that Mr Parker was compulsorily retired consequent on reorganisation or redundancy, nor any indication that SWALEC intended him to have an unreduced pension when he left service, I am unable to uphold Mr Parker’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

13 November 2007
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