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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M J Watkins

	Scheme
	:
	High-Point Rendel Pension Plan (the Scheme)

	Respondents
	:
	The Trustees of the Scheme (the Trustees)


MATTERS FOR DETERMINATION 
1. Mr Watkins considers that he should have been informed that it was possible to transfer his deferred benefits from the Scheme when he left service in 1969.  He says that had he been properly informed, he would have transferred into another occupational scheme, which would have paid him a much higher pension than the one he is currently receiving.
2. Mr Watkins also made a complaint to this office about the fact that his pension was not increased in deferment.  However, it has been decided that this matter is outside my jurisdiction.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RULES OF THE SCHEME 
4. The rules of the Scheme (the Rules) are contained in the Trust Deed and Rules dated 15 February 1957.  Rule 7 of the Rules states:
‘7.
WITHDRAWAL FROM SERVICE
If a Member leaves the service of the Employer otherwise than by death or retirement on pension he shall elect either –

(a) to receive (subject to the provisions of Rule 17 thereof) a sum equal to the amount of total contributions including Voluntary Contributions and Bonus Account (if any) paid by him with interest thereon at the net rate of Three and one half per cent per annum compounded with yearly rests... 
…Alternatively if the Member on leaving the service of the Employer as aforesaid shall forthwith become a Member of the another Superannuation Fund then on his request and subject to the agreement of the Employer and the approval of Her Majesty’s Commissioners of Inland Revenue the Trustees may transfer to the Trustees of such other Superannuation Fund an amount equal to Ninety five percent of the total of the contributions and Bonus Account (if any) paid by the Member and the ordinary contributions and Gratuitous Payment (if any) paid by the Employer in respect of the Member with interest thereon at the rate of Three and one half percent compound with yearly rests.’
MATERIAL FACTS
5. Mr Watkins was an employee of Rendel, Palmer and Tritton (RPT) and an active member of the Rendel, Palmer and Tritton Staff Superannuation Fund (the Fund) until 1969, when he left service.  At this point, he was given the option of either receiving a refund of contributions from the Fund or deferring his benefits.  
6. On 4 September 1969 the Fund, which later became the Scheme, sent Mr Watkins a letter which said:
‘On leaving the Fund you have an option of either withdrawing in cash your own contributions plus compound interest at 3½% or freezing both your own and the firm’s contributions with interest to date of leaving, the resultant balance accumulating interest at 3½% compound interest until you are 65, when it will provide a pension the amount of which will be governed by the credit available and the annuity rate at that time…
…Estimated pension payable at age 65 in 2004.  £452.3.0’
7. Mr Watkins joined the Water Board in 1972 and he joined the Water Board Pension Scheme at that time.  He left service, taking early retirement benefits, in 1989.

SUBMISSIONS
8. Mr Watkins has said:
8.1. If his deferred benefits from the Scheme had been transferred to the Water Board Pension Scheme in 1972 he would be receiving approximately an additional £4,000 per annum.
8.2. My initial findings included a distress and inconvenience award; the way this complaint has been handled merits such a payment.

8.3. A dictionary definition of the term ‘forthwith’ includes ‘within a reasonable time under the circumstances of the case’.  The employment he took after leaving RPT was not pensionable but he joined the Water Board’s Scheme straight away.  The Scheme itself did not admit new employees as members until they had been in service for six months.
8.4. There is no evidence that the RPT’s consent would have been unreasonably withheld had he applied for a transfer in 1972.  

8.5. It is generally accepted that there would be a considerable benefits from transferring.  He is able to provide specific figures if required although this may take some time.

9. The Trustees have said:
9.1. In 1969 it was the responsibility of Clerical Medical, as administrator of the Scheme, to inform members of all their options on leaving service with RPT.  If maladministration is found on this point, Clerical Medical should be invited to join this action.
9.2. No maladministration has occurred that results in a loss to Mr Watkins.  He would not have transferred out in 1969 or at a later date, as the Scheme rules provide a transfer value of only 95% of all contributions, with interest at 3.5%.  The alternatives were a cash refund of all of his own contributions or a deferred benefit of all of his and RPT’s contributions, with compound interest.

9.3. Mr Watkins considered transferring his deferred benefits out of the Scheme in 1992 – his financial adviser had obtained details on his behalf, so he was aware of the possibility at this time.

CONCLUSIONS
10. The Rules clearly provide for a transfer of benefits to be made to another occupational pension scheme and failure to inform Mr Watkins of this is maladministration.  However, the Rules say that transfers out are permitted, but state that they should be made ‘forthwith’ and require the agreement of the employer.  Mr Watkins joined the Water Board Pension Scheme in 1972 having left service with RPT in 1969, so he did not immediately become a member of the Water Board Pension Scheme after leaving RPT.  Even if he had, RPT would have had to agree to the transfer.  Mr Watkins did not have a right to transfer in 1972.
11. Mr Watkins has said that if he had transferred he would have received far greater pension benefits from the Water Board Scheme than were eventually available to him.  Whilst it is possible that Mr Watkins would have received a greater pension if he had transferred his Scheme benefits to the Water Board Scheme there is no basis for assuming a significant advantage from doing so.

12. In fact the Rules said that the transfer should be “forthwith” – so there was only a right to a transfer soon after leaving, with consent.  I agree that the transfer did not have to be immediate.  But I do not think that “forthwith” extends to an interval of up to three years with a period of non-pensionable employment in between.  A transfer could not be said to have happened ‘forthwith’ in such circumstances.  When Mr Watkins joined the Water Board Scheme three years after leaving RPT, there was no right under the rules (subject to consent) to a transfer (statutory rights to transfers were not introduced until many years later). 
13. I cannot say that Mr Watkins has been harmed by not being informed of the transfer option because there was no scheme to which Mr Watkins could transfer when he had the option to do so, and when there was a scheme to which he could transfer the Rules did not allow for it.
14. Mr Watkins’ main complaint, in relation to which I was considering an award for distress, has been decided to be outside my jurisdiction.  I do not consider an award is merited in relation to the single matter that I am able to deal with.
15. For the reasons given above I do not uphold Mr Watkins’ complaint.
TONY KING

Pensions Ombudsman

17 June 2008
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