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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W F Williams FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Skandia Pension Plan (the Plan) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Skandia (the manager)


MATTERS FOR DETERMINATION

1. Mr Williams complains that Skandia delayed in releasing his retirement benefits between March and June 2006.  As a result, he claims that the value of pension he was able to purchase with Legal & General (L & G) declined.  Mr Williams also complains this caused him distress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

ABI STATEMENT OF GOOD PRACTICE: PENSION TRANSFERS
3. The ABI originally published a statement of good practice in January 2006, relating to pension transfers, including, as I understand things, the open market option.  It says:

“This statement of good practice describes the minimum standards for the smooth transfer of individual pension arrangements.

…

The primary objective… is to ensure a quick, clear and smooth pension transfer process for consumers, financial advisors and pension providers.”

4. Section C, which relates to ‘Timing and Communication’ says, amongst other things, that:

“Any paperwork or other requests relating to pension transfers that arrive at a scheme’s office should generally be completed within 10 working days.  If this is impossible, the scheme should contact the consumer or their advisor to state when they expect to complete the item of work.”

ABI STATEMENT OF GOOD PRACTICE ON PENSION MATURITIES
5. The ABI published a version of this document in December 2005.  It:
“describes the minimum standards in timing and technology recommended to apply to the handling of pensions on maturity, from issue of the claims notification, to purchase of the annuity or other product.”

6. The objective of this document is to set:

“minimum standards for the industry which, if followed, will result in consumers receiving accurate, user-friendly and timely information in a consistent manner and in benefits commencing on time.”

7. The document also states that:

“Nothing in this Statement prevents Companies exceeding the minimum requirements of this Statement if they wish.”

8. With regard to the open-market option and payment of the residual fund to a new provider, it says:

“Pension fund, after payment of cash where appropriate, to be sent to the new Provider within 14 days of selected benefit date.”
MATERIAL FACTS

9. Mr Williams commenced the Plan (which was a retirement annuity contract) in March 1985. Leading up to his retirement, Mr Williams’ fund was invested in the AXA Framlington Global Technology Fund.

10. On 26 January 2006, Mr Williams contacted Skandia to say he wished to start taking his retirement benefits from the Plan.  On 16 February, Skandia replied outlining his retirement options.  Amongst other things, they said that:

“The illustration is just an example, to give you an idea of the amount of income a Skandia annuity would provide each year.  It is based on your current retirement value of £4,383.20.  (Please note that your current fund value is £4,383.20).  This value is not guaranteed as it will continue to be invested in the chosen investment funds. 

…

Your Skandia Pension allows you to take your retirement benefits using the Open Market Option.  This means you can buy an annuity from the provider of your choice.  You can use your entire fund to buy an annuity with another provider or take part of your fund as a tax-free cash sum and buy an annuity with the reminder.

…

Many providers offer different annuity products and rates and the one which is best for you will depend on your personal circumstances and needs.  By using the Open Market Option you may receive a higher retirement income then by taking your annuity from Skandia.

…

Switch facility

----------------

As you are approaching your selected retirement age you may wish to think about protecting your fund against any short term movements in the stock market.  One of the valuable features of your plan is that you can switch existing funds at any time, free of administration charge.  Your financial advisor should be able to advise you accordingly.

Should you still be unsure what to do, we strongly recommend that you speak with your financial advisor.”

11. Mr Williams was quoted tax-free cash of £812.57 and an annual non-escalating annuity of £245.64, which was guaranteed for five years.  The accompanying pension income key features document advised that:

“The value of your pension fund… is… not guaranteed and may fluctuate up and down before the date on which your pension income commences.”

12. On 12 March, Mr Williams wrote to Skandia asking for a new quote for the Plan to commence as soon as possible after 6 April 2006 (A Day), which would allow him to take 25% of the value of the Plan as tax-free cash.  Mr Williams’ letter is date stamped as having been received by Skandia on 14 March.

13. Following A Day, Mr Williams received a statement as at 5 April 2006, saying his fund value was £4,481.29.

14. On 17 April, Skandia wrote to Mr Williams providing him with a fresh quotation based on a fund value of £4,440.36.  Mr Williams was quoted tax-free cash of £1,110.09 and an annual non-escalating annuity of £234.75, guaranteed for five years.  As well as a key features document repeating the points outlined in paragraph 11, Skandia’s covering letter said:

“The illustrations enclosed are an example, to give you an idea of the amount of income a Skandia non-profit annuity would provide each year.  They are based on your current pension value of £4,440.36.  This value is not guaranteed as it will continue to be invested in the chosen investment funds until an annuity is purchased.

…

If you wish to receive an illustration on a different basis to those enclosed, for example an index-linked annuity, please contact us as soon as possible.

…

Your pension plan allows you to use the ‘Open Market Option’ where you can choose from other annuity products in the marketplace – this could provide you with a higher pension income.  Additionally, some annuity providers may offer enhanced or impaired life annuities for people with certain medical conditions and lifestyle factors such as smoking.  If you qualify for an enhanced or impaired life annuity, you could receive an increased income.

If you wish to use the ‘Open Market Option’, you should discuss this with your financial advisor.

…

Switch facility

As you are approaching your chosen pension age, you may wish to think about protecting your fund against any short-term movements in the stock market.  One of the valuable features of your plan is that you can switch your existing funds at any time, free of administration charge.  You should discuss this with your financial advisor.  Any switch you request will take effect from the day after we receive your request, in accordance with our standard Terms and Conditions.

…

Please note: Skandia Life does not provide investment advice in relation to any of the products referred to in this letter.  Your decision to accept a Skandia annuity, an annuity provided by another company, or income withdrawal options, will have long-term effects.  We strongly recommend that you discuss your plans with your financial advisor before you decide what to do.”

15. Also enclosed with Skandia’s letter were their ‘Pension Benefit Discharge Form’ and ‘Pension Income Application Form’.  Mr Williams completed these and says he returned them to Skandia on 21 April indicating that he wished to receive a fresh retirement quote without a five-year guarantee.  Skandia receive these two documents on 25 April 2006.

16. On 18 May, Skandia wrote to Mr Williams saying that:

“On your Pension Income Application Form you indicated that you wanted your annuity paid out on a different basis to that which was issued with our letter of 17 April 2006.  Under Inland Revenue [now HMRC] regulations we need to issue you with a retirement quote on the specified basis before we can set up the annuity.  Please find enclosed a quote on the basis you indicated…

Could you confirm in writing whether you want us to pay your annuity on this basis, the basis we originally quoted, or whether you require a further quote. (sic)
Could you also send us your bank details to enable us to make the annuity payments.” (sic)
17. Although I have not seen a copy of the actual figures quoted to Mr Williams, his fund value as at 18 May was £3,898.15.  Mr Williams subsequently replied to Skandia on 19 May, saying that he wished to take tax-free cash from Skandia and have his residual fund transferred to L & G under the open market option.  As requested, he also provided his bank account details.  This correspondence was received by Skandia on 23 May.
18. On 22 May, the AXA Framlington Nasdag Fund merged with the Framlington Global Technology Fund.  Mr Williams’ fund was switched with effect from 19 May, however the switch was not processed correctly due to an administrative error.

19. On 31 May, Skandia wrote to Mr Williams enclosing tax-free cash of £96.37 and confirming that £289.14 had been sent under the open market option to L & G.  Upon receipt, Mr Williams says he contacted Skandia to point out the lower than expected figures, but was informed no mistake had been made.

20. Skandia says that they contacted Mr Williams on 5 June, to advise that the 19 May switch had not been processed correctly and that, as a result, additional tax-free cash and a further payment to L & G were due.  On 6 June, Skandia paid Mr Williams a further £855.81 in tax-free cash and on 7 June sent a further £2,567.42 to L & G.  In total, Skandia paid out £3,808.74, made up of £952.18 in tax-free cash and a residual fund of £2,856.56 to L & G.  This purchased a level annual annuity of £202.20 from L & G.

21. On 8 June, Mr Williams wrote to Skandia complaining about the delay in setting up his benefits, which he felt had led to a drop in fund value of some £920.76.  Mr Williams also complained that Skandia should have informed him that his fund value had declined, so he could have delayed starting his pension.

22. Skandia replied on 19 July, pointing out that Mr Williams had previously been informed of the option to protect his retirement fund by switching.  Skandia also said that:

“You mentioned that you received a retirement quote on 17 April 2006, which stated a fund value of £4,440.36.  The valuation on 6 June 2006 was £3,423.24 the reduction was due to the drop in the markets. (sic) You believe Skandia should compensate you for this loss due to the delays.  I can fully appreciate your concerns at the reduction in fund value due to the downturn in the stockmarket.  I am sorry for the delays and poor customer service you have received however, Skandia cannot be held responsible for your investment choice during the time up to taking retirement benefits. I should point out that the values shown on retirement statements are not guaranteed and the overall amount you can expect depends upon the value of the plan at the date of final encashment.

In view of the above I would like to offer you £100 compensation in settlement of your complaint for the poor customer service and any inconvenience we may have caused you…”

23. Mr Williams did not accept the £100 compensation and subsequently sought the assistance of TPAS (the pensions advisory service) before complaining to my office.   

SUBMISSIONS

24. Mr Williams submits that:

24.1. any information Skandia required, he sent them by return of post;

24.2. despite his requests by telephone that Skandia’s errors be corrected quickly, it took more than two months for the transaction to be completed;

24.3. if Skandia has processed his pension by early May, the fund available for him to purchase an annuity would have exceeded the £4,481.29 statement, as the stockmarket rose during April;

24.4. Skandia failed to value his fund until 7 June, and by then a fall in the stockmarket in May meant his fund lost £1,151 in value compared to the £4,481.29 statement;

24.5. he did not change his mind over requiring a five-year guarantee for his annuity. He was only made aware of this option when he completed Skandia’s discharge forms. He immediately made them aware that he did not want the guarantee.  This was not a change of mind because they had not made him aware of this option in the first place.  Furthermore, they could have recalculated such a small change in a matter of minutes;

24.6. he wrote to Prudential on 20 March, with an identical request for his pension to start as soon as possible in April.  He received the first payment from them on 1 May, more than a month quicker than Skandia;

24.7. he did not contribute in any way to the inordinate amount of time it took to process his pension.  Skandia were negligent and incompetent and fully to blame for the delay he experienced;

24.8. telephone communication with Skandia always failed because the person dealing with his case was never available;

24.9. he was aware that his pension would be based on the value of his fund when they accepted his application.  However, Skandia did not warn him that it could take more than two months to process.  Skandia should have some sort of limit imposed on the time taken to process a customer’s instruction, beyond which they must be liable to pay compensation for the losses caused due to their neglect and incompetence.  If they are able to take any length of time they wish to process a customer request, then it should be mandatory to warn customers of this when policy terms and conditions are provided; and

24.10. he spent a lot of time writing letters and making telephone calls and suffered a considerable amount of stress as a result of Skandia’s unjust treatment of him.

25. Skandia submit that:

25.1. whilst the period between the receipt of the completed discharge forms and the initial payment would have been longer than they would normally aspire to, it was complicated by two issues: the need to requote the annuity as Mr Williams had chosen a different basis from that previously illustrated, and the closure of a fund Mr Williams had invested in;

25.2. earlier maturity of the Plan was also prevented by Mr Williams omitting his bank account details from the 25 April 2006 correspondence;
25.3. they could not have complied with Mr Williams’ letter of 12 March 2006, requesting a new quote for retirement as soon as possible after A Day, until on or after that date, as unit prices would not have been known;

25.4. they were only in a position to make payments on 23 May 2006;

25.5. Mr Williams benefits were valued on 30 May 2006 at £3,808.74;

25.6. Mr Williams had previously been put on notice that the final fund value was not guaranteed and that he may want to take action against the effects of short term stock market movements.  Indeed, they would normally expect someone waiting to purchase an annuity to transfer their money into the Deposit fund (or similar low risk fund choice) to protect their pension against market movements.  However, they are not authorised to advise clients on investments, so could not recommend any course of action, other than pointing out the possibilities;

25.7. during May 2006, along with much of the industry, they experienced a large increase in requests for retirement quotes as a result of A day.  Despite considerable effort in advance planning, which included the recruitment and training of additional resource, service levels came under pressure and turnaround times increased accordingly, with a peak of around 30 days;

25.8. putting aside A day, their standard turnaround time for the production of retirement quotes leading up to an individual’s retirement is five working days;

25.9. similarly, payment of the open market option is usually made within five working days of all the necessary paperwork being received;

25.10. payment of the open market option was made to L & G well within the 14 day target outlined in the ABI statement on pension maturities;

25.11. they believe the offer of £100 in compensation is fair in the circumstances; and

25.12. the value of Mr Williams’ plan on 26 April 2006 was £4,388.61.  This means his tax-free cash would have been £1,097.15.  A residual amount of £3,291.46 would have been sent to L & G under the open market option via electronic payment.

26. As part of my investigation, Skandia has provided copies of internal emails between different departments.  One, dated 17 July 2006, says, amongst other things, that:

“…

Did we cause any delay/errors? [Mr G] There was an initial delay of 4 weeks between receiving the request from Mr Williams and issuing retirement illustrations.  Further illustrations were requested on 14/03/06 and it took five weeks to reply.  On [26 April] we received the form but it indicated a different annuity basis to that previously quoted.  It took until [18 May] to send a revised quote.

…”


27. Although not party to my investigation, L & G have said that had they received £3,291.46 on 4 May 2006, this would have purchased an annuity on the terms Mr Williams now receives of £238.08 per annum.

CONCLUSIONS

28. Mr Williams’ complaint revolves around what he perceives to be a delay in arranging his retirement benefits, which led to him receiving a lower than expected annuity and tax-free cash.  Indeed, Mr Williams points out that his benefits with Prudential were put into payment over a month before Skandia completed its arrangements. 
29. The paperwork he was provided with clearly outlined that the fund value quoted to him was not guaranteed.  He was also advised of his right to switch his fund, free of charge, into a lower risk investment, in order to avoid short term fluctuations in fund value prior to retirement.  By not switching, Mr Williams accepted the risk associated with remaining invested in the particular fund in question.  I also note that, despite it being suggested, Mr Williams chose not to contact a financial advisor.
30. Regardless of this, Skandia has previously admitted delays in issuing illustrations and re-quotes for Mr Williams.  Whilst I have sympathy for the considerable amount of work and changes involved as a result of A Day, this should not be used as a reason to disadvantage Mr Williams.  Skandia’s failure to issue illustrations and revised quotes within a reasonable time, along with its failure to correctly switch Mr Williams’ fund following the 19 May merger, amount to maladministration.
31. Applying the same timeframe actually experienced by Mr Williams, but removing Skandia’s acknowledged delays (see paragraph 26), and using their standard turnaround times for the provision of retirement illustrations and payment of the open market option (rather than the minimum standards detailed in the ABI statements), means that Skandia would have received all the necessary paperwork for the Plan on 26 April, with it maturing the next day.  Taking into account the bank holiday, this would mean Skandia would have paid Mr Williams’ residual fund over to L & G on Thursday 4 May, with Mr Williams being sent his tax-free cash at the same time.  In constructing this timeline, I have also taken account of the fact that Skandia could not have complied with Mr Williams’ letter of 12 March, requesting a new quote for retirement after A Day, until on or after 6 April 2006, as the required unit prices would have been unknown prior to this.  Furthermore, I have also allowed for the additional time taken because Mr Williams had omitted his bank account details on the original retirement forms received on 25 April.
32. Skandia has confirmed that, on 26 April, the Plan was worth £4,388.61, with Mr Williams’ tax-free cash being £1,097.15 and the residual fund being £3,291.46.  Separately, L & G have confirmed that, if they had received £3,291.46 on 4 May, this would have purchased an annual annuity of £238.08.  The difference in value of the two annuities and tax-free cash is the true measure of such loss as was caused by Skandia's maladministration referred to in paragraph 30 and I make an appropriate direction below.
33. Mr Williams also complains that he has suffered stress as a result of Skandia’s maladministration.  Whilst I do not doubt that is so, Skandia’s offer of £100 is not unreasonable in these circumstances and therefore I make an appropriate direction below.
DIRECTIONS

34. I direct that within 28 days of the date of this determination, Skandia shall purchase for Mr Williams an additional annuity – based on the same terms and conditions he is currently receiving from L & G – equalling £35.88 per annum.  Payment of the annuity will be backdated to the same date his annuity with L & G commenced, with interest being applied, calculated on the base rate for the time being quoted by the reference banks.

35. In addition, Skandia shall also pay Mr Williams an additional tax-free lump sum of £144.97 within 28 days of the date of this determination, again with interest being applied, calculated on the base rate for the time being quoted by the reference banks.

36. Finally, within 28 days of the date of this determination, Skandia shall pay Mr Williams £100 in recognition of the distress and inconvenience he has suffered as a result of its maladministration.

CHARLIE GORDON

Deputy Pensions Ombudsman

26 March 2008


- 12 -


